
       
BOARD OF COUNTY COMMISSIONERS OF DOUGLAS COUNTY, KANSAS 

 
 
 
WEDNESDAY, MARCH 9, 2011  
4:00 p.m. 
-Convene 
-Consider the approval of the minutes for December 22, 2010. 
 
CONSENT AGENDA 

(1) (a)  Consider approval of Commission Orders; and 
(b) Consider approval of application for an authorized emergency vehicle permit for Robert O. 

Rombach (Sheriff’s Office); and 
(c) Consider authorization for Public Works Director to solicit bids for Project No. 2011-6, pavement 

rehabilitation work on Route 1061 from US-56 highway to N 1200 Road (Keith Browning) 
 
REGULAR AGENDA     

(2) Consider authorization to pursue Corridor Management Program funding Route 1055/US-56 
Intersection Improvements in conjunction with Project 2010-20, reconstruction of Route 1055  
(6th Street) from Us-56 Highway to Route 12 (Keith Browning) 
 

(3) Presentation of the results of the County Sustainability Planning Process (Eileen Horn)-No backup 
 

(4) Other Business 
(a) Consider approval of Accounts Payable (if necessary) 
(b) Appointments 
(c) Miscellaneous 
(d) Public Comment 
 

RECESS UNTIL 6:35 P.M. 
 

(5) Receive compliance review of Big Springs Quarry Consent Decree (6:35 p.m. contact Mary Miller) 
 

(6)  Adjourn  
 
WEDNESDAY, MARCH 16, 2011  
No 4:00 p.m.  
only 6:35 p.m. 
-Consider request by Tenants to Homeowners for land at 25th and Cedarwood to create Active Senior Housing 
(Rebecca Buford) 
 
WEDNESDAY, MARCH 23, 2011-Light Agenda 
 
WEDNESDAY, MARCH 30, 2011 
-Public Hearing Black Jack property? 
 
WEDNESDAY, APRIL 6, 2011 
 
MONDAY, APRIL 11, 2011 
9:00 a.m. Election Canvass 
 
WEDNESDAY, APRIL 13, 2011 
 
WEDNESDAY, APRIL 20, 2011 
4:00 p.m. –Meeting only 
 



WEDNESDAY, APRIL 27, 2011 
 
WEDNESDAY, MAY 25, 2011 – Light Agenda 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Note: The Douglas County Commission meets regularly on Wednesdays at 4:00 P.M. for administrative items and 6:35 
P.M. for public items at the Douglas County Courthouse. Specific regular meeting dates that are not listed above have not 
been cancelled unless specifically noted on this schedule.  
 





 
 
 
 
 
 
 

MEMORANDUM 
 
 

To     : Board of County Commissioners 
 
From : Keith A. Browning, P.E., Director of Public Works/County Engineer 
 
Date  : March 3, 2011 
 
Re     :  Authorization to solicit bids for Route 1061 overlay Project No. 2011-6 
  Mill, patch, & overlay Route 1061 from US-56 highway to N 1200 Road 
   
As laid out in a late-2010 work session with the BOCC, we plan to mill, patch and 
overlay Route 1061 from US-56 highway (N 200 Road) to N 1200 Road this year.  This 
ten miles of pavement rehabilitation will be the primary contract maintenance work 
accomplished this year, save for 1.5 miles of micro-surfacing on Route 442.  We plan 
for construction in August and September this year.  While construction is several 
months out, we feel we’ll receive lower bids if we solicit bids very soon as opposed to 
waiting until summer when contractors are committed to other projects.   
 
Route 1061 is exhibiting surface distress including moderate rutting, widespread 
shoving and alligator cracking in the wheel paths.  Extensive patching will be required 
after milling and before overlaying.  Milling is required due to the narrowness of the 
roadbed, i.e. simply overlaying will result in unsafe side slopes.  
 
We currently estimate the construction cost to be approximately $1.515 million.  Funds 
are available in Road & Bridge Fund 201 from the Overlay line item ($344,520) and the 
Chip Seal line item ($790,000).  The remaining funds needed are available from the 
CIP’s Annual Contract Pavement Maintenance Projects allocation of $500,000.   
 
Bids would be opened around April1.  Following the bid opening, a recommended 
construction contract will be presented to the BOCC for approval.   
 
Action Required: Authorize the Public Works Director to solicit bids for Project No. 2011-
6, pavement rehabilitation work on Route 1061 from US-56 highway to N 1200 Road. 
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Memorandum 
Lawrence-Douglas County Metropolitan 
Planning Office 
 
TO: Board of County Commissioners  
FROM: Mary Miller, Planning Staff 
CC: Craig Weinaug, County Administrator 

Scott McCullough, Director of Planning and Development Services 
Date: For March 9, 2011 County Commission Agenda 
RE: Compliance review of Big Springs Quarry Consent Decree 

 
 
Mid-States Materials, operator of the Big Springs Quarry located at 2 N 1700 Road, 
submitted a request to amend the CUP for the quarry in 2008 [CUP-05-02-08]. Through 
the review of the CUP application, possible compliance issues were identified and a 
Consent Decree was executed by Mid-States Materials and the County Commission to 
resolve these possible issues. The Consent Decree, approved by the County Commission 
on May 27, 2009, listed actions which Mid-States Materials would take and specified 
deadlines for these actions. 
 
The attached chart outlines the requirements of the Consent Decree and reviews Mid-
States Materials compliance with the decree.  
 
Action required: 
No action on this item is necessary. This report is being provided to document that Mid-
States Materials has complied with the actions required by the Consent Decree within 
the specified deadlines. 
 
 



  Big Springs Quarry Consent Decree     BoCC March 9, 2011 
Compliance Review 

 
       
The shaded items were listed in the Consent Decree but no action was required. 
 The signed Consent Decree is included with this report as Attachment A. 

1. RECLAMATION PLANS 
CONSENT DECREE REQUIREMENTS  DISCUSSION 

a. Mid‐States shall attend a pre‐submittal meeting with Planning staff.  Pre‐submittal meeting held June 25, 2009                     CONDITION MET 
b. Mid‐States  shall  submit  a  detailed  reclamation  plan,  which  shall 

include an appropriate drainage study, to Planning Department for 
Phases 1A, 2, 3 and 4 within 60 days of the date of this agreement. 

Agreement approved on May 27, 2009. 
Reclamation plans due by July 27, 2009 
Reclamation plans provided on July 24, 2009                 CONDITION MET  

c. The  detailed  reclamation  plan  for  Phase  1A  shall  provide  for  the 
removal of the overburden pile along E 100 Road to an established 
elevation 
i. include  the elevation and grade along  the banks of  the water 

feature which will be modified to achieve a 3:1 slope or flatter 
ii. contain  a  note  establishing  a  sequencing  plan  necessary  to 

complete the reclamation  
iii. provide  information on where the overburden material will be 

used or relocated 
iv. represent  the  final  grading  and  contouring  after  mining  and 

reclamation work is complete for each phase. 

 
 
 
The  detailed  reclamation  plan  provided  for  Phase  1A  met  these 
requirements. An amendment was later approved to permit the grade 
along the banks of the water feature to achieve a slope of greater than 
3:1 per the modification requirement in No.15. 

 
 

d. Upon formal submittal of the detailed reclamation plan(s) outlined 
in  this  Section,  the  Planning Department will  review  and make  a 
recommendation to the Board and the Board will approve, approve 
with  conditions,  or  deny  the  detailed  reclamation  plan  in 
accordance with Section VIII of the CUP. 

 
 
 
Reclamation  plans  for  Phases  1A,  2,  3,  and  4 were  approved  by  the 
Board of County Commissioners on November 11, 2009. 
(BoCC 11.11.09 Minutes‐‐Attachment B) 

 
e. The detailed reclamation plans for Phases 1A, 2, 3, and 4 shall be 

scheduled for the Board of County Commissioners as a regular 
agenda item. Barring good cause, the Board shall approve the 
detailed reclamation plans for Phases 1A, 2, 3, and 4 at the same 
time. 

2. PHASE 1A RECLAMATION 
CONSENT DECREE REQUIREMENTS  DISCUSSION 

f. Phase  1A  reclamation  (which  includes  removing,  regrading  and  The Director of Zoning and Codes conducted regular inspections of the 

CONDITION MET    

CONDITION MET    



recontouring  of  the  overburden  pile,  changing  the  grade  of  the 
banks of the water feature to a 3:1 slope or flatter, and seeding of 
all disturbed ground, all in accordance with the approved detail plan 
for Phase 1A and a portion of Phase 2) shall be completed within 12 
months from the date of approval of the detailed reclamation plan.  
COMPLETE:  each  phase  shall  be  deemed  completed  upon  final 
grading, contouring and seeding.  (Reseeding will be performed as 
necessary to reestablish permanent vegetation.) 

reclamation  process  and  determined  that  reclamation was  complete 
on November 11, 2010.  
(Zoning  and  Codes  determination  letter  dated December    3,  2010—
Attachment C) 

The State Conservation Commission inspected Phase 1A on December 
15, 2010 and determined  that  the reclamation met  the requirements 
of the Consent Decree.  
(KS  Conservation  Commission  letter  dated  December  29,  2010‐‐‐
Attachment D) 

g. Mid‐states cannot proceed with quarrying  in Phase 4 or any other 
subsequent phase until  the moving of  soil, overburden, and other 
materials necessary for the reclamation of Phase 1A is complete.  

No quarrying has occurred in Phase 4. 

3. Compliance with approved reclamation plans 
CONSENT DECREE REQUIREMENTS  DISCUSSION 

Mid‐States shall comply with the approved reclamation plans. 

The Zoning and Codes Director inspected the site and found Phase 1A 
to be reclaimed in compliance with the Consent Decree. Kansas 
Conservation Commission also inspected the site and found 
reclamation in compliance.                                                 

4. Fence repair. 

CONSENT DECREE REQUIREMENTS  DISCUSSION 

a. On  or  before  July  1,  2009  the  2‐strand  barbed  wire  gate  at  the 
southeast corner of phase 2 shall be replaced with a 5‐strand fence 
or gate 

The Zoning and Codes Director inspected the fence repairs on June 9, 
2009  and  determined  repairs  were  compliant  with  the  Consent 
Decree.  
(Zoning and Codes letter dated: June 22, 2009‐‐ Attachment E) 
 

b. On or before July 1, 2009 missing fencing and fencing with a single 
strand  of  barbed wire  along  DG  county  Route  442  (west  side  of 
Phase 3) shall be repaired or replaced. 

5. BERMS 
CONSENT DECREE REQUIREMENTS  DISCUSSION 

Berms will not be used as vehicular drives to get to different 
locations on the quarry. 

No complaints have been received by the Zoning and Codes Office and 
no vehicular traffic has been observed on the berms. 

6. APPROVED TRUCK ROUTES/TRUCK REQUIREMENTS. 
CONSENT DECREE REQUIREMENTS  DISCUSSION 

a. Mid‐States shall use its best efforts to require all trucks leaving the 
quarry to comply with the approved truck routes and truck loading 
requirements. Mid‐states agrees to provide periodic letters to all of 

Mid‐States provided Planning with reports of meetings they held with 
their customers regarding truck routes and truck requirements on  
March  25,  2009,  January  13,  2010,  July  12,  2010,  October  1,  2010, 

CONDITION MET    

CONDITION MET    

CONDITION MET    

CONDITION MET    

CONDITION MET    



its regular customers, not  less than annually (within 30 days of the 
date of this Agreement and thereafter on or about March 1 of each 
year)  informing  them of  the  approved  truck  routes  and  the  truck 
loading requirements, shall retain copies of such letters for a period 
of 2  years, and  shall permit  representatives of Douglas County  to 
view such letters upon request. 

January 10, 2011  
(March 25th comm.‐‐Attachment F)                            
The quarry operator shall continue to keep their customers informed of 
the requirements with a minimum of an annual letter which they shall 
retain in their files for 2 years. 

b. Mid‐States shall prohibit its employees from giving weight tickets to 
drivers of trucks that are flat bed trucks without sides or tailgates, 
that do not have  tailgates  in place and  in upright position or have 
loads that are not covered by a tied‐down tarp. 

No complaints have been received by the Zoning and Codes Office and 
no non‐compliant activity has been observed.                                                 

 
7. SHOP MAINTENANCE FACILITY AND HOURS OF OPERATION 

CONSENT DECREE REQUIREMENTS  DISCUSSION 
a. Hours  of  operation  limited  to  6AM  to  10PM  Monday  through 

Thursday and 6AM to 5:30 PM on Friday. 
 

No complaints have been received by the Zoning and Codes Office and 
no non‐compliant activity has been observed.                                                 

 
 

b. All  repair  and maintenance  activities  shall  occur  in  the  enclosed 
shop facility (with exception of some equipment which  is too  large 
and immobile to be serviced in the shop facility.) 

c. Repair  and  maintenance  activities  shall  be  limited  to  service  of 
vehicles and equipment in use at this quarry location. 

8. SUSPENSION OF FORMAL ENFORCEMENT ACTION—no action needed 
9. OTHER CUP REQUIREMENTS AND CONDITIONS—no action needed 

10. PENDING CUP AMENDMENT 
CONSENT DECREE REQUIREMENTS  DISCUSSION 

The  CUP  amendment  (CUP‐07‐05‐08)  will  be  withdrawn. 
Commission recommends no new CUP be filed until after Phase 1A 
reclamation is completed. 

CUP‐07‐05‐08 was withdrawn. 
No new CUP has been filed. 
(Closed file memo –Attachment G)    

11. BINDING EFFECT AND CONDITION—no action needed 

12. COUNTERPARTS—no action needed 

13. GOVERNING LAW—no action needed 

14. SEVERABILITY—no action needed 

15. MODIFICATIONS 
Amendments or modifications to the consent decree may be made 
only in writing executed by all parties hereto and expressly stating 
that it is an amendment to this agreement. 

An amendment to the requirement that all slopes be a grade of 3:1 or 
less was submitted to the County Commission and approved at their 
September 16, 2009 meeting.   
(9.16.09 BoCC minutes—Attachment H )                         CONDITION MET 

 

CONDITION MET    

CONDITION MET    

CONDITION MET    

CONDITION MET    
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PLANNING 11-11-09 
The Board considered the appropriate range of final elevations and water feature sizes for the Big Springs Quarry 
as tabled from the October 21, 2009 meeting. Mary Miller, Lawrence-Douglas County Metropolitan Planning Staff, 
led the discussion. The goal for this meeting was to determine the appropriate range of variation for the size of 
the water features and a total surface area of the water bodies.  

General Note 4 was revised to read as follows: Landforms indicated are general in nature and final elevations 
may vary as much as 5 ft higher or 10 ft lower than shown on the plan. Water bodies may change relative to 
size, location, shape and elevation as field conditions indicate. The surface area of any water body or bodies will 
not exceed 40% of the disturbed area in the watershed contributing to that water body or bodies.  

General Note 5 was added stating: The operator shall, in good faith, work with downstream landowners to 
effectively manage surface water flows for the benefit of said landowners and the quarry at large.  

Keith Browning, Director of Public Works, commented that just because the not-to-exceed 40% of surface area is 
approved, does not mean every water body will have a surface area that large. Flory asked for clarification that 
the water bodies could not exceed 40% without coming back to the commission for approval. Browning stated 
that is correct. Browning also stated in regards to the drainage caused by the pond size, the quarry operator is 
willing to pump water to other ponds or downstream if necessary to alleviate the problems with adjacent 
property owners.  

There was discussion on the runoff to the Lone Oak property regarding concerns addressed in a memo from the 
engineer for Lone Oak. PEC provided a spillway design for a generic pond with 40% of the disturbed area and 
looked at 2 acres ponds and those of the maximum size (40% of the disturbed area) and various spillway area 
configurations varying from 2’ width to 20’ width. The modeling indicated that a 10’ wide spillway seemed to 
work well for various pond sizes. The volume of water stays relatively the same, but the flow rate decreases 
considerably. It was determined that the proposed design is sufficient.  

Flory noted that because this is a CUP, the Commission has more control over determining the size of the water 
features. If someone wanted to put a series of ponds on agriculture land, they would not have to come to the 
board to act.  

Thellman stated for clarity that the Board acknowledges there have been a series of complaints on fly rock and 
setback. They are taking the fly rock complaint seriously and have directed staff to investigate that complaint. 
The County Counselor has been in contact with the complainant. The Board will not be accepting discussion 
regarding this issue at this meeting. Comments are to be focused on the range of variation for the reclamation 
plan of Phases 1A, 2, 3 and 4.  

Thellman opened the item for public comment. 

John Hutton, attorney representing Mid-States Materials, stated Mike Berry, with PEC engineers, is present to 
answer questions. Hutton made reference to the comment made by Flory that the quarry has gone through 
scrutiny because the quarry requires a CUP. There are other landowners who have larger water features. 
Regarding the fly rock issue, Hutton invited the Commission to the quarry to watch a rock blasting. Flory asked 
that under Note 5, Hutton’s client will exercise a good faith effort to deal with this water issue as best as he can 
for all parties. Flory trusts that Hutton stands behind that gesture as well as his client. Hutton responded, that is 
correct.  

John Buffo, attorney for Lone Oak, made a presentation from Robert Prager, Lone Oak’s engineer.  

Bart Christian, owner of Lone Oak, stated he should be protected by the conditions of the CUP. According to 
Christian, the State made an opinion that the quarry setback should be a 1,000 feet from his wells.  

Dave Henry, adjacent property owner, stated he wants the conditions adopted to be complied with. He is 
upstream from the quarry. He asked for clarification on how staff came up with allowing up to an 8 foot high 
bank around the water features. Miller stated the reclamation plan states where approved, the height of the rock 
walls will not exceed 8 feet. This number was intended to provide a height restriction based on comments made 
by neighbors concerned about 20 ft high walls.  

Thellman closed the public comment. 
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Flory stated the applicant inherited some of these issues. Many of the major issues were worked out. The 
applicant, the County and landowners, all worked together to come up with the Consent Decree which solved the 
major issues, clarified responsibilities and required a reclamation plan, which is where we are tonight. At an 
earlier meeting, this Board came to a consensus that the plan was appropriate, with the only issue of concern 
being an acceptable range of variation on the water features and elevation. Staff has worked with the applicant 
and landowners to come up with a reasonable plan. If this weren’t a quarry and was instead a farmer who owned 
land, we would not have this type of control. There is no violation of state law. Professional engineers have 
looked at this and came up with a reasonable conclusion. He feels the applicant is acting in good faith regarding 
the water issues. Flory is in favor of approving the reclamation plan.  

Gaughan stated the key point in General Note 4, states any variation from the approved plan will require a 
revision to the reclamation plan. He feels Note 5 shows the spirit of intent by the applicant for his willingness to 
work with the adjacent landowners. The plan in place will have a strict set of restrictions on the operation, which 
Gaughan stated satisfies him.  

Thellman stated she agrees with the comments by the other Commissioners. The Director of Public Works has 
followed up on the concerns of the Lone Oak’s engineer. She is in favor of supporting the reclamation plan.  

Gaughan moved to approve the adoption of the revised reclamation plan as mandated by the Consent Decree 
with revisions to General Note 4 and the addition of Note 5 as follows: 

General Note 4: 
1) Finished elevation may vary -5 feet or -10 feet; 
2) Size of water feature(s0 may vary up to 40% of the disturbed area within the drainage area for the water 
feature(s); as shown on Attachment B;  
3) Location of water features are restricted to a 300 ft separation from perimeter; and 
4) Shape of water features are restricted to an 8 ft. maximum height for any natural strata with a slope greater 
than 3:1 which is approved to be retained for stabilization of the bank. Motion was seconded by Flory and carried 
unanimously.  
General Note 5: 
1) The operator shall, in good faith, work with downstream landowners to effectively manage surface water flows 
for the benefit of said landowners and the quarry at large. 

The motion was seconded by Flory and carried unanimously.  

At 7:35 p.m., Thellman moved for the Board to recess for 10 minutes. Motion was seconded by Flory and 
carried.  

The Board returned to regular session at 7:45 p.m. 
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Big Springs Quarry  
Closed File Memo CUP-07-05-08 
  

Memorandum 
City of Lawrence  
Planning & Development Services 
 
TO: File 

 
FROM: Mary Miller, Planning Staff 

 
CC: Scott McCullough, Director of Planning and Development Services 

Sheila Stogsdill, Assistant Director of Planning 
Eric Bettis, Operator of Big Springs Quarry 
Keith Dabney, Director of Zoning and Codes 
 

Date: June 16, 2009 
 

RE: Withdrawal of CUP-07-05-08 requesting revisions to the conditions 
of the Conditional Use Permit for Big Springs Quarry  
 

 
The Board of County Commissioners approved the attached Consent Decree at their May 
27, 2009 meeting. The Consent Decree contains measures that the Commission and the 
Quarry Operator agreed would address the compliance issues that the Board has 
determined exist at the Big Springs Quarry.  
 
The quarry was originally approved with a Conditional Use Permit [CUP-7-2-90] which 
was later revised to permit additional acreage, the construction of a shop building, and 
the transfer of operator. The most recently approved Conditional Use Permit for the 
Quarry is CUP-12-09-06 which approved the transfer of operator from Martin Marietta to 
Mid-States Materials.  
 
In July of 2008, the applicant submitted an application [CUP-07-05-08] requesting the 
revision of several conditions of the Conditional Use Permit. Section 10 of the Consent 
Decree stated that by signing this agreement, Mid-States withdraws this pending 
application.   
 
The Consent Decree was signed by Eric Bettis, Managing Member of Mid-States 
Materials, LLC and Nancy Thellman, Chair of the Board of County Commissioners, on 
May 27, 2009; therefore, CUP-07-05-08, requesting revisions to the conditions of the 
Conditional Use Permit for Big Springs Quarry, is considered to have been withdrawn 
and is no longer an active file. The reclamation plans which were submitted with the 
application are also considered withdrawn as new plans will be provided in compliance 
with the terms of the Consent Decree. 
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PLANNING 09-16-09 
The Board considered the following items dealing with Mid-States Materials’ Big Springs Quarry, generally 
located at 2 N 1700 Road: a) A request of Mid-States Materials to amend the Consent Decree it entered into with 
the Board of County Commissioners to permit a rock wall along the north edge of the water feature in Phase 1A 
of the quarry; and b) detailed reclamation plans of Mid-States Materials for reclamation of Phases 1A, 2, 3 and 4 
of the quarry. The requested amendment to the Consent Decree and the detailed reclamation plans are 
intertwined and, as a result, items "a and b" will be considered together. Mary Miller, Lawrence-Douglas County 
Metropolitan Planning Staff, presented the items.  

Miller gave a presentation on the history of the pre-submittal meetings, the reclamation requirements for phases 
1A, 2, 3 and 4, and discussed the neighbors concerns and goals. The applicant wishes to retain a rock wall along 
the north edge of the water feature in Phase 1A of the quarry to increase the stability of the bank. Staff has no 
objections to retaining this wall. The Consent Decree, however, states that all slopes will be graded to a gradient 
of 3:1 or less.  Section 15 of the Consent Decree outlines modifications to the agreement that would permit the 
request. If the Board approves the amendment to the Consent Decree, the applicant may retain the rock wall. If 
not approved, the reclamation plans will be revised to remove the rock wall and add a 3:1 slope. The other item 
up for consideration is the reclamation plan. One of the requirements of the reclamation under the Consent 
Decree is the removal of an overburden pile in Phase 1A to an established elevation of 1070.  The reclamation 
plan shows the pile removed to a 1070 elevation. It also requires that the elevation and grade of the water 
feature be shown with the grade reduced to 3:1 or less. The north wall does not show a reduced grade of 3:1 or 
less. The County Engineer indicated the rock wall may be more stable than a graded shore and had no objections 
to the retention of the rock wall. The Consent Decree also required that a Sequencing Plan be published for 
reclamation which is provided under Sheet 7. Reclamation at Big Springs is concurrent, so they are reclaiming 
one area just after it has been mined. Variations are acknowledged but not reflected in the reclamation plan. 
That is why it is difficult to know the exact size of the ultimate water features. Due to the concurrent nature of 
the quarrying, and uncertainty of the amounts and location of the limestone deposits, it is reasonable there will 
be some variations in the final elevations and water feature sizes on the site.  Staff proposed the anticipated 
elevation and size and location of water features be shown on the plans along with an acceptable range of 
variation noted. Staff recommends an administrative review of changes to the final elevation, size and location of 
the water features if they vary beyond the acceptable range established on the reclamation plan. Staff suggested 
on the final analysis a plus 5 feet or minus 5 feet range. The operator does not have a problem with the higher 
end of the range not exceeding 5 feet, but they are concerned if excavation includes more limestone than 
initially anticipated, the lower end of the range could exceed 5 feet. The applicant does not want to be required 
to bring in material from elsewhere to bring the depth up to the lower range of 5’ minus the shown elevation. 
The Conditional Use Permit for this project did not originally require water features to be a certain size.  
However, the principle concern is that water features added in the reclamation phase not impact the flow or 
capacity of nearby streams. Keith Browning, Director of Public Works, has been evaluating the size of the overall 
watershed compared to the contributions of the quarry to the watershed – what impacts the water features 
within the quarry will have on the stream and the overall watershed.  

Staff recommends the Board of County Commissioners approve the detailed reclamations plans for Phases 1A, 2, 
3, and 4 subject to the following conditions:  

1. Provision of a detail sheet for the County Engineer’s approval, showing the erosion control method which will 
be used for the removal of the overburden pile in Phase1A. The detail should show the erosion control method to 
be used, the location, and which phase of the reclamation they will be installed in. 

2. A modification from the Consent Decree has been requested by the operator to permit the natural strata along 
the north edge of the water feature in Phase 1A to remain. If the modification is not approved, the north slope of 
the water feature in Phase 1A shall be revised on the reclamation plan to a 3:1 slope or less. 

3. The applicant shall make the following revisions to the reclamation plans: 
a.  General Note 3 on the Title Page should be revised to clarify that reclamation in these phases will be 
conducted per requirements of    the Consent Decree and will not be concurrent with mining activity in those 
phases. 
b.  General Note 4 on the Title Page shall be revised to reflect the appropriate range of variations as determined 
by the County Engineer. The water features shall be shown to reflect the anticipated size on the plan and the 
anticipated surface area of the water features shall be noted on the plan. The Note shall also indicate that any 
variation beyond the approved range would require administrative review by the Planning Staff and approval by 
the County Engineer. 
c.  Note 3 on the General Sequencing Plan shall be revised to indicate that the utilization of natural strata rather 
than the 3:1 or less slope above the established water surface elevation shall require notification to the Planning 
Office and approval by the County Engineer. 
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d.  Sequencing Note 1 on Plan Sheet 7 shall also state that the erosion control measures will be ‘maintained’ as 
required in the Stormwater Pollution Protection Plan. 
e.  The sentence in the first paragraph under the heading ‘Sequencing Plan’ on Plan Sheet 7 shall be revised: 
“Reclamation of each quarried area within a phase is planned to occur concurrently with mining operations and 
will be completed as soon as practical after quarrying is complete; however Phase 1-A is an exception as 
quarrying is  complete but reclamation is occurring to resolve a pre-existing condition and portions of Phase 1-A 
and Phase 2 will be disturbed to facilitate this reclamation.” 
f.  Revise the reclamation plan shown on Plan Sheet 5 to remove the grading change over the Mid-American 
Pipeline. 
g.  Sheet 5 shall be revised to show accurately the 160 ft setback along the western property line. 
h.  The plan should note that each pond will have an ‘outflow’ and indicate the approximate location. 

It was determined by the Board the items “1” and “2” will be discussed separately.  

Thellman open the item for public comment.  

The first item discussed was the request of Mid-States Materials to amend the consent Decree to permit a rock 
wall along the north edge of the water feature in Phase 1A of the Quarry.  

David Henry, neighboring resident, stated he has safety concerns that animals or children might fall in the water 
features.   

Bart Christian, 1719 E 150 Road, stated ideas he had related to planning staff were not addressed well in this 
plan.  He suggested the wall be made on the south side of the water feature sloping 3:1 the other way. He is 
concerned there will be a 20-foot drop to the water from the rock wall. 

John Hutton, presenting Mid States Material, stated it was the engineering firm who suggested leaving the rock 
wall. There is no 20-foot cliff or drop created by the wall.  He referenced photos of the site and stated the drop 
from the edge of the wall was only 3-4 foot.  

Gaughan asked Keith Browning if he had looked at the wall. Browning stated he had only looked at photos but it 
appears the obvious answer would be not to move the wall.  There is no reason to slope back 3:1 when you 
already have a stable slope.   

Henry stated the General Note indicates the applicant is requesting that high walls be left at other locations. 
Miller confirmed that under General Note 3 on the title page, that rock wall status could be retained on several of 
the water features.  If the Board approves the requested Consent Decree modification the plan note will be 
revised to indicate only the water feature in Phase 1A will be allowed to retain the existing rock wall.  If the 
Board denies the Consent Decree modification it is staff’s recommendation that all reference to the rock wall on 
the existing and future water features be removed and replaced with 3:1 slope requirements.  
  
Christian stated that sloping to the south would change the drainage study and would take water away from his 
creek.  

Hutton stated the water feature in Phase 1A is being pumped west to a feature on Phase 1. The operator does 
not want water to overflow to the east because Lone Oak had a lawsuit against Martin Marietta over too much 
water flowing toward Lone Oak in Phase 1A.   

Eric Bettis, owner of Mid-States Materials, stated he is pumping Phase 2 into 1A and then moving water from 
Phase 1A over to Phase 1.  There would have been too much water coming out of the Phase 1A pond back in 
March if they had not pumped out the water.  In terms of a drop off in Phase 1A, there is not a 20-foot drop off 
at the rock wall.   

The second item discussed was the detailed reclamation plans submitted by Mid-States Materials for reclamation 
of Phases 1A, 2, 3, and 4 of the Quarry. 
  
Hutton stated his client agrees with staff’s recommendations.  A drainage study has already been approved by 
Keith Browning. Nothing other than the size of water features and elevation of these features needs to be 
decided.  He considers the plan in its present state a good one.    

Flory asked if it is possible for the Commission to set parameters for the maximum upper limit of the size of the 
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water features in the reclamation plan. Then, if the operator thought he would exceed that limit, it would need to 
come back to the Commission.  Hutton stated he doesn’t disagree with setting a maximum size. They are 
proposing 45% of the disturbed area as the maximum upper limit for water features per phase. The neighbors 
want Mid-States to be as specific down to the acreage as possible. They cannot be that specific, because they 
are doing the reclamation concurrently with the mining.  

Thellman commented that quarrying and mining concurrently is a more environmentally friendly way to do 
mining.  

Gaughan asked if the excessive height or elevation below the 1070, or agreed upon elevation, impacts the 
floodplain to the east of the site with runoff.  

Mike Berry, Engineer with Professional Engineering Consultants, stated it was his opinion the runoff will not vary 
significantly for agricultural or pasture type land for this location.  

Dave Buffo, Attorney for Lone Oak, stated the history of the issue is that any time there has been a complaint 
against the quarry; the Quarry operators have argued that the condition is ambiguous.  He stated the 
Commission asked staff to come back with a detailed grading plan in a final form. The plan here tonight is not. 
He is not even sure what we are voting on tonight.   

Christian stated he wants a drainage study done. He also stated mining should not be done within 300 feet of 
other property. He feels this is a complex issue and engineers need to resolve it. 

Rick Henry, neighboring property owner, stated he has a problem with not knowing the exact location of the 
water features.  What is expected (acceptable) is a small variation from what is shown on the drawings.  He 
voiced concerns that the drawing shown for Phase 4 water features has the potential of being too large an 
area.     

Hutton stated the total body of water can not reach more that 45% of the disturbed area. If that is not pleasing, 
Browning can make a proposal.  

Henry pointed out that the wording on the plan was for each water feature not the total number of water 
features per phase. 

Hutton acknowledged this was not the operator’s intention and that could be corrected on the plan. 

Martha Silks, Groundwater Consultant representing Lone Oak, suggested that a water budget be performed on 
the drainage to include the contributing area of surface water flow, the groundwater contribution to the lakes, 
the loss to evaporation and the net impact to the downstream users.  

Thellman asked if this study is typical for reclamation plans. Silks stated when she participates in underground 
water studies done for residential areas in western Kansas; she has to account for the evaporation loss of water 
in the pond.  This is a loss to a surface water stream so that needs to be accounted for.  

Christian also stated he is concerned about the size of the water features in the quarried areas reducing the 
outflow of his water impoundment facility. 

Dennis Baker, staff for the Kansas State Conservation Commission, stated there are a lot of other quarries in 
Douglas County and none of them face this type of scrutiny. He indicated this reclamation plan was more 
detailed than many he had seen required or approved.  

Flory asked if the reclamation plan, with respect to the water issues, is in conformance with Kansas Law.  

Baker confirmed “yes” it is.  He also stated high walls can be approved by the Kansas State Conservation 
Commission. Four people in his office reviewed the reclamation plan submittal. Their review covered all 
requirements in state review were present or had been met.  Actually, the plan was more detailed than the State 
required.  

Dave Henry stated the County has established both through the CUP process and the Consent Decree, 
reclamation requirements that exceed those of the State.  He said what he and the neighboring property owners 
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are trying to accomplish is not to have their property devalued any further.   

At 8:50 p.m., Thellman moved to recess the meeting until 9:05 p.m. Motion was seconded by Gaughan and 
carried unanimously.  

The Board returned to session at 9:05 p.m.  

Hutton suggested the Commission speak with Mr. Baker regarding any questions about the specificity of the plan 
or in relation to other plans in the State of Kansas, then Baker could enlighten the Board on how detailed the 
applicants plan really is.  
  
Thellman moved to close the public comment period; Gaughan seconded and the motion carried unanimously.   

Thellman stated a good deal of progress has been made from the start of their involvement in the quarry’s 
compliance.  The outstanding issue of concern is the General Note 4 and what reasonable variation limits to 
place on water features; whether that is creating unfair burden on the operator; whether neighbors are satisfied; 
and, somewhere in the middle, a good result can be made. The Board’s goal is to try to reach a reasonable 
agreement between the parties. The comments from Dr. Baker were helpful in establishing that the plan before 
the Commission is more detailed than what the State requires. Thellman suggested tabling the item to review 
the information presented. 
  
Gaughan stated he is not interested in revisiting this item again and again, but he is not confident he can make a 
decision tonight.    

Flory stated he has one point or issue and that is staff recommendation in respect to General Note 4, on 
acceptable range of variation. Anything else as operation goes forward, if it is clear the operator is going to 
exceed the acceptable range of variation, he would have the item come back to Board instead of to the County 
Engineer, to request an amendment to the plan.  He suggested that the applicant and staff determine some 
definition of what is an acceptable range of variation before a vote on the plan is taken.  
  
Gaughan moved to approve a modification from the Consent Decree as requested by the operator to permit the 
natural strata along the north edge of the water feature in Phase 1A to remain. Motion was seconded by 
Thellman and carried unanimously.    

It was also the consensus of the Board that the plans of Mid-States Materials for reclamation of the quarry were 
generally acceptable, except that revisions to general note 4 were needed.  The Commission wants Note 4 to be 
revised to provide: 1) a more specific delineation of the acceptable range in size that each water feature could 
be, and 2) to set a maximum limit as to how much variation of the water features could be approved by the 
County Engineer, after which it would be brought before the County Commission for review and action. 

It was also the consensus of the Board that the approval of the reclamation plans should be placed on the 
County Commission agenda for September 30. At that time, public discussion would be limited to the proposed 
revisions to General Note 4. 

The County Commission also committed to make the staff recommendations available for public review before it 
is discussed by the County Commission.   
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