
       
BOARD OF COUNTY COMMISSIONERS OF DOUGLAS COUNTY, KANSAS 

  
 
WEDNESDAY, SEPTEMBER 28, 2011   
4:00 p.m. 
-Convene 
-Consider approval of a proclamation declaring October 3-9, 2011 and “National 4-H Week in Douglas County” 
-Consider approval of the minutes of August 24, August 31, September 7 and September 14, 2011 
 
CONSENT AGENDA 

(1) (a)  Consider approval of Commission Orders; and 
 (b)  Consent approval of purchase of one 2012 Dodge Charger for the Sheriff’s Office (Gary 

Bunting/Ken McGovern); 
 (c) Authorize County Commission Chair to execute job creation retention agreement with Berry Plastics 

(Garrett Nordstrom); 
(d) Authorize County Commission Chair to execute agreement with State of Kansas Department of 

Commerce for a CDBG (Community Development Block Grant) grant providing funding for the 
Berry Plastics project (Garrett Nordstrom); 

(e) Consider and take action on resolution creating the Berry Plastics special benefit district; authorize 
the making of certain improvements therein; and levying a special assessment in the amount of 
$350,000 (Garrett Nordstrom); and 

(f) Consider authorizing the Public Works Director to execute an engineering services agreement with 
George Butler Associates, Inc. for bridge inspection services at a not-to-exceed cost of $29,575.00. 

(g) Authorize chair to execute real estate contract for purchase of Printing Solutions property as part of 
the new Public Works facility. (Craig Weinaug) 

 
REGULAR AGENDA 

(2) Presentation and consider approval of SMART 911 implementation technology enhancement program 
for Emergency Communications (Scott Ruff) 

 
(3) Other Business 

(a) Consider approval of Accounts Payable (if necessary) 
(b) Appointments:    

Building Code Board of Appeals - vacancy 
Douglas County Advocacy Council on Aging – vacancy 
Douglas County Community Corrections Advisory Board - 12/2011 
Douglas County Senior Services, Inc. Board of Directors - 12/2011 
Jayhawk Area Agency on Aging Tri-County Advisory Council - vacancy 
Fire/EMS District No. 1 - 12/2011  

(c) Public Comment  
(d) Miscellaneous 

 
(4) Adjourn 

 
WEDNESDAY, OCTOBER 5, 2011 
-CPA-10-8-10: Consider Comprehensive Plan Amendment to Chapter 14 – Southeast Area Plan, to reference 
and reflect the accepted Preliminary Alignment Study for 31st Street and to update the plan to reflect changes 
since adoption. (PC Item 7; approved 8-0 on 8/24/11) Michelle Leininger is the Planner. 
 
WEDNESDAY, OCTOBER 12, 2011 
-Inverness Park District Plan (Dan Warner) 
 
WEDNESDAY, OCTOBER 19, 2011 
 



WEDNESDAY, OCTOBER 26, 2011 
-Announcement of Take Charge Challenge Results (presentation by Eileen Horn, no backup)   
-Presentation of Tri-County Food System Report (Douglas County Food Policy Council members) 
 
 
Note: The Douglas County Commission meets regularly on Wednesdays at 4:00 P.M. for administrative items and 6:35 
P.M. for public items at the Douglas County Courthouse. Specific regular meeting dates that are not listed above have not 
been cancelled unless specifically noted on this schedule.  





DOUGLAS COUNTY 
JOB CREATION/RETENTION AGREEMENT 

(Infrastructure Only) 
 
 This agreement made and entered into this _____ day of _______________, by and between the 
Douglas County, Kansas, hereinafter referred to as “County” and Berry Plastics Corporation, 
hereinafter referred to as “Company.” 
 
 Whereas, the County is entering into an Economic Development Grant Agreement No. 011-IN-R02 
with the State of Kansas, Department of Commerce; 
 
 And, Whereas, the grant awarded under said agreement will facilitate the operation of the 
Company’s new warehouse facility located in Douglas County, Kansas; 
 
 Now, therefore, in consideration of the mutual covenants herein contained, and in consideration of 
the execution of said Grant Agreement by the County and completion of the project contemplated by the 
said Grant Agreement, it is understood and agreed by the parties as follows: 
 
 1. The Company recognizes and acknowledges the terms of the Grant Agreement, is familiar with 
the terms thereof, and agrees to comply with the terms thereof. 
 
 2. The Company especially acknowledges the terms of the Grant Agreement in Parts III and IV 
thereof, and agrees to make the payments to the County as set forth in the Grant Agreement. 
 
 3. The Company shall upon completion create at least twenty (20) full-time permanent positions in 
addition to the base employment of zero (0) of the Company.  At least fifty-one (51) percent of the 
created jobs will be held by those whose household income was less than the Section 8 income levels in 
effect on the grant award date for Douglas County, Kansas. The Company shall obtain an Employee 
Certificate Form from each new employee.  The full-time permanent positions must be in place at the 
verification date under the grant agreement. 
 
 4. In the event the County shall be notified of failure to create the number and kind of jobs required 
under the Grant Agreement, the County shall immediately notify the Company, which shall have thirty 
(30) days from the date of notification by the County to correct such deficiency. 
 

5. After the national objective is attained and the Certificate of Completion is issued, the Company 
further agrees that it will immediately pay back to the County the remaining balance on the 
special assessment if it moves its new warehouse facility out of Douglas County, Kansas, 
within ten (10) years of grant award. 

 
 6. Any sums due to the County from the Company hereunder shall bear interest at the rate of two 
(2) percent per annum from the date said funds are due to be paid to the County. 
 
 7. The failure of the County to enforce at any time any of the provisions of this agreement, or to 
exercise any option which is herein provided, or to require at any time performance by the Company of 
any of the provisions hereof, shall in no way be construed to be a waiver of such provisions, nor in any 



way to effect the validity of this agreement of any part thereof, or the right of the County to thereafter 
enforce each and every such provision. 
 
 8. This instrument embodies the whole agreement of the parties.  There are no promises, terms, 
conditions, or obligations other than those contained herein. 
 
 In witness whereof, the parties have hereunto set their hands the day and year first above written. 
 
   Douglas County, Kansas 
    
 
 
   By: __________________________________ 
    Chairman 
Attest: 
 
 
 
__________________________________ 
County Clerk 
    Berry Plastics Corporation 
     
 
 
   By: ___________________________________ 
    President 
 
 



 
STATE OF KANSAS 

 
ECONOMIC DEVELOPMENT 

 
GRANT AGREEMENT NO. 11-IN-R02 

 
between the 

 
STATE OF KANSAS 

DEPARTMENT OF COMMERCE  
 

and  
 

 DOUGLAS COUNTY 
 

 
I. Grant Agreement 
 
A. This Grant Agreement, hereinafter called “Agreement,” is between the State of Kansas, Department 

of Commerce, hereinafter called "Department" and Douglas County, Kansas, hereinafter called the 
“Grantee.”  This agreement is being made pursuant to an application by the Grantee to the 
Department for the development of infrastructure relating to Berry Plastics Corporation, hereafter 
called the “Company.” This Agreement consists of the instrument and the following attachments, 
which are incorporated herein: 

 
Attachment A - SPECIAL CONDITIONS 
Attachment B - APPROVED PROJECT APPLICATION 
Attachment C - CONTRACT PROJECT BUDGET FORM 
Attachment D - ATTORNEY'S OPINION 
Attachment E - REPAYMENT SCHEDULE 

 
B. Together these documents embody the entire Agreement between the Department and the Grantee 

with respect to this grant program.  All prior agreements, representations, statements, negotiations, 
and understandings, either written or oral, with respect to this program are hereby superseded. 

 
II.  Authority 
 
A. This Agreement is financed in part through a grant provided to the Department by the United States 

Department of Housing and Urban Development (HUD) under Title I of the Federal Housing and 
Community Development Act of 1974, as amended (42 USC 5301 et. seq.), hereinafter called "the 
Federal Act."  As provided in the Federal Act, the State of Kansas, through the Department, has 
elected to administer the federal program of Small Cities Community Development Block Grants. 

 
B. The Department, in accordance with the provisions of K.S.A. 74-5001 et. seq., hereinafter called "the 

State Act," has approved the application of the Grantee and awarded funds for the purpose of 
supporting the Grantee's Community Development Program. 
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C. In the event of changes in any applicable Federal regulations and/or law, this Agreement shall be 
deemed to be amended when required to comply with any regulation or law so amended. 

 
III.  Description of Activities 
 

The Grantee agrees to perform, or cause to be performed, the work specified in the APPROVED 
PROJECT  APPLICATION (Attachment B).  This Agreement is for a total amount of $700,000 of 
CDBG funds. 

 
The Terms and the Repayment. 

 
Subject to the terms and the conditions of this Agreement, the Grantee shall require the Company to 
repay a principal amount of $350,000, which is equal to half the grant amount, over a ten-year 
period at 2%.   The County shall place a special assessment on the real property to facilitate the 
collection of this payment stream. 

 
The term of the loan shall be ten (10) years.  The Repayment Schedule (Attachment E) lists the dates 
and repayment amounts. The Grantee shall remit these payments to the State on a prompt basis.  
 

 
 
 

Job Creation and Retention. 
 

The Grantee hereby commits and agrees that the Company will retain at least zero (0) full-time 
equivalent permanent positions and create twenty (20) full-time equivalent permanent positions, in 
addition to the base employment of   zero (0) of the Company.  Fifty-one percent (51%) or more of 
the aggregate number of jobs actually created or retained on a full-time equivalent basis will be held 
by those whose household income was less than the Section 8 income limits in effect on the grant 
award date for Douglas County, Kansas. (This test determines if the project principally benefits low-
and-moderate income (LMI) persons, which is the HUD national objective under the Federal Act.) 
For individuals filling created jobs, their household income will not include the wages or salary of the 
created jobs.  The Grantee will require the Company to obtain an Employee Certificate Form from 
each new employee and/or each retained employee. 

 
The full-time equivalent permanent positions must be in place at the verification date.  The 
verification date may be no more than 90 days before the closeout is received and certified as 
complete by the Department. 
 
Grantee Remedial Actions. 

 
(a) In the event that the project achieves the HUD national objective, but the jobs created or retained 

on a full time equivalent basis by the Company fall short of the number committed, the Grantee 
shall require the Company to repay an amount equal to the proportion of jobs not created or 
retained, to the total number of jobs committed by the Company.  The Grantee shall require this 
action to occur within sixty (60) days of the Company being notified that it is short of jobs that 
the Company has committed to. This pro-rata number applies to the total grant award. This 
penalty, however, shall not be greater than half the grant award. 
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(b) In the event that at least fifty-one percent of the created or retained jobs on a full-time equivalent 
basis do not qualify as benefiting low-and-moderate income (LMI) persons, the CDBG program 
shall require the Company to pay the full amount of the award, $700,000, within 60 days of the 
Company being notified. 

 
(c) In the event that the Company defaults on the grant, then the Grantee will be ineligible to receive 

any additional funding from the CDBG program until the Company pays in full or the State 
writes off the deficiency. 

 
(d) The Grantee must return to the State all principal, interest, and any other money captured by the 

efforts of the Grantee against the Company, within thirty (30) days of the Grantee receiving the 
money. 

 
IV.  Period of Performance 
 
The period of performance for all activities provided for by this Agreement shall commence on July 1, 
2011, hereinafter called the "Commencement Date," and shall be complete on June 30, 2013, hereinafter 
called the "Completion Date," except those activities required for closeout of the program such as the 
Final Program Report and the Final Audit Report. 
 
V.  Compensation 
 
A. In consideration of the Grantee’s performance of the work required under this Agreement and the 

Grantee compliance with the terms and conditions of this Agreement, the Department shall allow the 
Grantee the total sum of $700,000 in Community Development Block Grant funds in addition to $0 in 
local Grantee Program Income.  Such funds shall be used by the Grantee in accordance with the 
Activities listed and budgeted on the APPROVED PROJECT APPLICATION (Attachment B) and 
the CONTRACT PROJECT BUDGET FORM (Attachment C). 

 
B. In addition, the County and KDOT shall provide $731,300, and the private parties shall provide $17.9 

million in other sources of funds to this Economic Development project and such funds shall be used 
in accordance with the Activities and budget on the APPROVED PROJECT APPLICATION 
(Attachment B). 

 
C. It is expressly understood and agreed that in no event will the total program funds provided by the 

Department exceed the sum of $700,000.  Any additional funds required to complete the program 
activities set forth in this Agreement will be the sole responsibility of the Grantee, and not the 
responsibility of the Department. 

 
D. The Grantee understands that this Agreement is funded in whole or in part by federal funds.  In the 

unlikely event the federal funds supporting this Agreement become unavailable or are reduced, the 
Department may terminate or amend this Agreement and will not be obligated to pay the Grantee 
from State revenues. 

 
 
 
 
E. It is hereby agreed that funds committed by the Department are conditioned upon the availability and 

use of funds to be provided by the Grantee from other sources.  In the event any portion of the funds 
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required to be provided by the Grantee pursuant to subsection (B) of paragraph V are not made 
available or used for activities as listed and budgeted, the Department may, in its discretion, withdraw 
or reduce proportionately the funds to be provided to the Grantee pursuant to subsection (A) of 
paragraph V.  It is understood that program income from any grant received from Department either 
presently open or closed shall be used in lieu of drawing additional CDBG funds. 

 
F. The Grantee shall not anticipate future funding from the Department beyond the duration of this 

Agreement and in no event shall this Agreement be construed as a commitment by the Department to 
expend funds beyond the termination of this Agreement. 

 
VI.  Indemnification 
 
The Grantee shall indemnify, defend, and hold harmless the State and its officers and employees from any 
liabilities, claims, suits, judgments, and damages arising as a result of the performance of the obligations 
under this Agreement by the Grantee or any other entity. The liability of the Grantee under this 
Agreement shall continue after the termination of the Agreement with respect to any liabilities, claims, 
suits, judgments, and damages resulting from acts occurring prior to termination of this Agreement. 
 
VII.  Obligations of Grantee 
 
A. All of the activities required by this Agreement shall be performed by personnel of the Grantee or by 

third parties under the direct supervision of the Grantee and in accordance with the terms of written 
contracts.  All contracts are subject to review by the Department.  For construction contracts Davis-
Bacon requirements must be met.  For Acquisition all requirements of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 as amended, (Uniform Act) must be 
met. 

 
B. The Grantee shall not use funds that have been granted by HUD under the Federal Act, or which may 

have been accrued as a consequence of activities supported with such grant funds (program income), 
in whole or in part for the support of the Activities covered by this Agreement without first having 
secured the express written approval of the Department. 

 
C. The Grantee shall remain fully obligated and liable under the provisions of this Agreement, 

notwithstanding its designation of any third party or parties for the undertaking of all or any of the 
program being assisted under this Agreement. 

 
D. The Grantee shall require any third party to comply with all lawful requirements necessary to insure 

that the program is carried out in accordance with this Agreement. 
 
VIII.  Program Costs 
 
A. The Grantee may only incur such costs as are reasonable and necessary to the Grantee’s Program and 

as are allowable under the Department's Procedures (OMB Circular A-87).  Cost items not 
specifically authorized may only be incurred after written approval by the Department. 

 
B. Cash and in-kind contributions made by the Grantee shall follow the criteria established by the 

Department's Procedures. 
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C. The total "Small Cities CDBG Funds" expended for "Administration" shown in the APPROVED 
PROJECT APPLICATION (Attachment B) shall not exceed the lesser of the established maximum 
cost or ten (10) percent of the total funds received from the Department. 

 
D. Except as provided in subsection (E) of paragraph VIII., the Grantee shall not incur costs on any 

program activity until the Environmental Review required by 24 CFR 58 has been completed and the 
Department has issued the "Notice of Release of Funds." 

 
E. The Notification of Award for the grant under this Agreement is dated May 12, 2011, at which date 

the Grantee may begin to incur reasonable costs for Environmental Studies, Planning, Administrative 
Costs, Program Engineering and Design, and Public Information; to the extent they are applicable to 
the program and after project commencement date.  However, except as may be otherwise agreed to 
in writing by the Department, Grantee reimbursement will not exceed ten (10) percent of the total 
grant amount for costs incurred or monies spent prior to the successful resolution of all issues arising 
from the environmental-related local and State public comment periods. 

 
F. Any program activities performed by the Grantee in the period between notification of award and 

execution of this Agreement shall be performed at the sole risk of the Grantee.  In the event this 
agreement should not become effective, the Department shall be under no obligation to loan the  
Grantee for any costs incurred or monies spent in connection with program activities, or to otherwise 
loan for any activities performed during such period.  However, upon execution of this Agreement, all 
Program Costs incurred in connection with approved activities performed during this period shall be 
reimbursed in accordance with the terms and conditions of this Agreement. 

 
G. Funds received pursuant to this Agreement may not, without prior written approval by the 

Department, be obligated after the Completion Date except for those activities required for closeout.  
Obligations incurred prior to and still outstanding as of the Completion Date shall be liquidated 
within sixty (60) days. 

 
H. At any time during the period of performance under this Agreement, and upon receipt of the progress 

and financial reports and the close-out documents, the Department may review all Program Costs 
incurred by the Grantee and all payments made to date.  Upon such review the Department shall 
disallow any items of expense which are determined to not be allowable or are determined to be in 
excess of approved expenditures; shall by written notice specifying the disallowed expenditures and 
inform the Grantee of any such disallowance. 

 
I. If the Department disallows costs for which payment has not yet been made, it shall refuse to pay 

such costs.  If payment has been made with respect to costs which are subsequently disallowed, the 
Department may deduct the amount of disallowed costs from any future payments under this 
Agreement or require that the Grantee refund the amount of the disallowed costs. 

 
 
 
 
 
IX.  Requisition of Grant Funds 
 
A. The Grantee shall be entitled to receive requisitioned funds from the Department only in accordance 

with its actual and immediate cash requirements and only when the total of federal funds remaining 
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on hand in the depository account does not exceed $5,000 and is insufficient to meet immediate 
disbursement needs. 

 
B. A Request for Funds submitted by the Grantee shall include as part of the request a summary listing 

of  invoice numbers and dates, payroll references, check numbers/dates/amounts, and other such 
information to substantiate use of Federal funds and Local funds by Source. 

 
C. Requisitions for cash advances shall be made on official forms and shall not ordinarily be made more 

frequently than twice a month or in amounts less than $3,000, and in no cases more than $200,000 
unless prior written permission has been obtained from the Department. 

 
D. The Grantee shall establish procedures to insure that any amounts of cash in excess of the limits set 

forth in (A) above shall be expended within three (3) days of receipt of the funds in the depository 
account. 

 
E. Amounts withheld from contractor to assure satisfactory completion of work shall not be paid until 

the Grantee has received a final payment request from the contractor and has certified the work is 
complete and satisfactory. 

 
F. The Department may terminate advance financing and require the Grantee to finance its operations 

with its own working capital should it be determined by the Department that the Grantee is unwilling 
or unable to establish procedures to minimize the time lapsing between cash advances and 
disbursement.  Payments to the Grantee should be made only as reimbursement for actual cash 
disbursements. 

 
 
X. Depositories for Program Funds 

 
A. The Grantee shall maintain a separate record for money received under this Agreement 
 
B. Any interest earned, prior to disbursement, on advances of grant funds shall be remitted to the State 

for subsequent return to the United States Treasury. 
 
 
 
 
 
XI.  Financial Management 
 
A. Grantee shall establish and maintain a system which assures effective control over and accountability 

for all funds, property and other assets used in the Economic Development Program. 
 
B. Grantee shall either adopt the system recommended by the Department or certify to the Department, 

in writing, prior to making the first requisition of funds that the alternative system proposed for use 
shall meet the following standards: 

 
1. Maintenance of separate accounting records and source documentation for the Economic 

Development Program; 
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2. Provision for accurate, current and complete disclosure of the financial status of the Program; 
 
3. Establishment of records of budgets and expenditures for each approved activity; 

 
4. Demonstration of the sequence and status of receipts, obligations, disbursements and fund 

balance; 
 

5. Provision of financial status reports in the form specified by the Department; 
 

6. Compliance with the Department’s audit requirements (OMB Circular A-133); and 
 

7. Consistency with generally accepted accounting principles as specified by the Kansas Department 
of Administration. 

 
XII.  Monitoring and Reporting 
 
A. The Grantee shall monitor the activities of the Economic Development Program, including those of 

contractors and subcontractors, to assure that all program requirements are being met. 
 
B. The Grantee shall submit progress and financial reports to the Department in accordance with the 

schedule set forth in SPECIAL CONDITIONS (Attachment A).  These reports shall be in a format 
prescribed by the Department. 

 
C. The Grantee shall submit a Final Program Report with the close-out no later than ninety (90) days 

following the Completion Date specified in paragraph IV.   
 
D. From time to time, as requested in writing by the Department, the Grantee shall submit such data and 

other information as the Department may require. 
 
E. Failure on the part of a Grantee or the Company to report as required or respond to requests for data 

or information shall be grounds for suspension or termination of the Grant. 
 
XIII.  Procurement Procedures 
 
A. The Grantee shall use established procurement procedures which reflect applicable State and local 

laws and regulations and the Department's Procedures for the establishment of procurement systems. 
 
 
 
 
B. These procurement standards do not relieve the Grantee of any contractual responsibilities under its 

contracts.  The Grantee is responsible, in accordance with good administrative practice and sound 
business judgment, for the settlement of all contractual and administrative issues arising out of 
procurements entered into in support of a grant.  These include, but are not limited to, source 
evaluation, protests, disputes, and claims. 

 
XIV.  Bonding and Insurance 
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A. When administering a federal loan/grant, a Grantee may follow its own requirements and practices 
with respect to:  (1) bonding of employees and contractors, and (2) insurance.  Federal grantor 
agencies are not permitted to impose requirements beyond those listed below.  The government-wide 
grants management common rule, "Uniform Administrative Requirements for Grants to State and 
Local Governments," contains bonding requirements only for circumstances when a grantee contracts 
for construction or facility improvement (including alteration and renovation) and the bids and 
contracts exceed $25,000.  The following types of bonds are required in the "Procurement" section of 
the common rule: 

 
. A 100 percent "performance bond" on the part of the contractor to secure fulfillment of all of the 

contractor's obligations under the contract; and 
 
. A 100 percent "payment bond" on the part of the contractor to assure payment, as required by 

law, of all persons supplying labor and materials as part of work provided under the contract. 
 
B. The Department reserves the right to promulgate and enforce bonding procedures and requirements 

applicable to any project. 
 
C. All bonds shall be procured from a surety company registered and licensed to do business in the State 

of Kansas and countersigned by its Kansas resident agent. 
 
XV.  Program Income 
 
A. Program Income, as defined in the Consolidated Plan means gross income earned by the Grantee from 

activities supported by loans or grants made by the Department under the provisions of the Federal 
Act, or as otherwise defined by the Department. 

 
1. Program income includes, but is not limited to: 
(a) Proceeds from the disposition by sale or long term lease of real property purchased with CDBG 

funds; 
(b) Income from the temporary use of leasing of properties acquired with CDBG funds pending the 

disposition or use for which the property acquired; 
(c) Recapture of Principal and Interest from loans made with grant or revolving loan fund proceeds. 

 
2. Program income: 

(a) shall be used prior to drawdown of additional grant funds. 
(b) of closed grants shall be treated as program income of an active grant and shall be used prior 

to drawdown of additional grant funds. 
(c) shall be subject to the requirements of a local reuse plan submitted by the local government 

and approved in writing by the Department. 
(d) shall be used in accordance  with  requirements of Title I of the Housing and Community 

Development Act, if applicable. 
(e) shall not be used to increase the amount approved as necessary or appropriate for assistance 

to a for-profit entity.  Local Income and Program Income, though required to be used first, 
will not be included in determining the required minimum injection to any other project. 

 
3. All Program Income from a project funded by this Agreement and received prior to the program's 

closeout being accepted by Department and not used to reduce the Agreement drawdowns shall 
be returned to the Department. 
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4. Program income does not include interest earned on cash advances from the Kansas Department 

of Commerce & Housing.  Such interest shall be remitted to the U.S. Treasury. 
 

5. It is understood that this Agreement does not provide the Grantee the right to keep program 
income for the purpose of a Local Revolving Loan Fund. 

 
XVI.  Program Closeout Procedures 
 
A. Program closeout is the process by which the Department determines that all applicable 

administrative and financial actions and all required work of the program, including audit and 
resolution of audit findings, have been completed or that there are no additional benefits likely to 
occur by the continuation of program activities or costs.  All findings from Department monitoring 
visits must be cleared by Grantee prior to closeout certification. 

 
B. The Completion Date is the date specified in Section IV., Period of Performance, of this Agreement 

or amendments thereto, on which assistance ends for all program activities, except those required to 
complete the closeout or the date on which the this Agreement is terminated. 

 
C. The Grantee shall submit to the Department close-out documents covering the entire program within 

ninety (90) days of completion date.  One copy of the documents must be placed where other program 
documents are available for public review and at least one copy must remain in the Grantee's files.  
The Department may grant extensions in writing to the time for submission of these documents when 
so requested by the Grantee in writing. 

 
D. Incomplete or incorrect closeout documentation will be returned to the Grantee by the Department. 

The Grantee shall have 30 days to return the closeout documentation corrected.  If closeout 
documentation is not corrected within 30 days the Grantee surrenders any capacity for local reuse. 

 
E. The Department reserves the right to recover amounts of unobligated program funds. 
 
F. The Grantee shall account for any property acquired with funds received from this Agreement, or 

received from the federal or state government in accordance with the Department's property 
management procedures. 

 
 
 
 
 
XVII.  Suspension 
 
The Department may suspend this Agreement, in whole or in part, at any time during the Agreement 
Period, and upon reasonable notice to the Grantee, withhold further payments or prohibit the Grantee 
from incurring additional obligations against funds received via this Agreement when it is determined that 
the Grantee has failed to substantially comply with the conditions of this Agreement.  This will be done 
pending corrective action by the Grantee or a decision by the Department to terminate this Agreement.  
The Department shall allow all necessary and proper costs which the Grantee could not reasonably avoid 
during the period of suspension. 
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XVIII.  Termination for Convenience 
 
A. The Department or Grantee may terminate this Agreement in whole, or in part, when both parties 

agree that the continuation of the program would not produce beneficial results commensurate with 
the further expenditure of funds. 

 
B. The two parties shall agree upon the termination conditions, including the effective date and, in the 

case of partial termination’s, the portion to be terminated. 
 
C. The Grantee shall not incur new obligations for the terminated portion after the effective date, and 

shall cancel as many outstanding obligations as possible.  The Grantee shall be allowed full credit for 
noncancelable obligations properly incurred prior to termination. 

 
XIX.  Termination-for-Cause 
 
A. The Department, after reasonable notice, may terminate the loan/grant, in whole or in part, at any 

time during the Agreement Period when it is determined that the Grantee has failed to substantially 
comply with the conditions of this Agreement.  The Department shall notify the Grantee in writing of 
the determination and the reasons for the termination, together with  the effective date  and  may 
initiate procedures to recapture all funds advanced to Grantee. 

 
B. Payments made to the Grantee or recoveries by the Department under grants which have been 

suspended or terminated for cause shall be in accordance with the legal rights and liabilities of the 
parties. 

 
XX.  Audit Requirements 
 
A. The Grantee shall arrange for the performance of annual financial/compliance audits of the 

Agreement project.  All audits must be performed by an independent qualified auditor.  The audit 
period is identical with the Grantee regular fiscal year.  The audit(s) will be conducted in accordance 
with the requirements set forth in the audit section of the Kansas CDBG Handbook, which are based 
on the amendments to the U.S. Single Audit Act of 1996 and Office of Management and Budget 
(OMB) Circular A-133. 

 
1. If the Grantee expends $500,000 or more of federal financial assistance from all sources during 

the local fiscal year, an A-133 audit is required.  An A-133 audit covers the Grantee entire 
operation, not just the grant project. 

 
2. If the Grantee expends less than $500,000 in total federal assistance in a fiscal year, it will be the 

option of the department to require an audit of the Grantee.  If such is required, the department 
will pay for and procure the auditor. 

 
B. Grantee are required to submit one copy of a fiscal year audit report covering the program.  The audit 

reports shall be sent within 30 days after the completion of the audit, but no later than one year after 
the end of the audit period unless agreed to by the Department. 

 
C. If any expenditures are disallowed as a result of the Final Audit Report, the obligation for 

reimbursement to the Kansas Small Cities Community Development Block Grant Program shall rest 
with the Grantee. 

ELGC  8/00 10



 
XXI.  Retention of and Access to Records 
 
A. Financial records, supporting documents, statistical records, and all other records pertinent to this 

program shall be retained in accordance with the Department's Procedures. 
 
B. Authorized representatives of the Department, the Secretary of HUD, the Inspector General of the 

United States, or the U.S. General Accounting Office shall have access to all books, accounts, 
records, reports, files, papers, things, or property belonging to, or in use by, the Grantee pertaining to 
the administration of this loan/grant and the receipt of assistance under the Small Cities CDBG 
program as may be necessary to make audits, examinations, excerpts, and transcripts for a period of 
four years subsequent to the Agreement closeout. 

 
C. Any contract entered into by the Grantee shall contain language comparable to Paragraph (B) so as to 

assure access by authorized parties to the pertinent records of any subgrantee, contractor, or 
subcontractor. 

 
D. Failure on the part of a Grantee or Company to allow said access shall be cause for the Department to 

initiate suspension procedures. 
 
XXII.  Conflict of Interest 
 
A. In the procurement of supplies, equipment, construction and services by Grantee and subgrantees, the 

conflict of interest provisions of KDOC, as provided at CFR 570.611 shall apply.   
 
B. No member of the Governing Body, officer or employee of the Grantee, or its designees or agents, or 

any other person who exercises any functions or responsibilities with respect to the program assisted 
by this Agreement during his/her tenure or for one year thereafter, shall have any direct interest in any 
contract or subcontract, or the proceeds thereof, for the work to be performed in connection with the 
program. 

 
C. The Grantee shall incorporate, or cause to be incorporated, in all contracts a provision prohibiting 

such interest pursuant to the intent of this Section. 
 
D. The Grantee shall not employ, nor shall permit any third party to employ any employee of the 

Department. 
 
XXIII.  Equal Opportunity 
 
In addition to all equal opportunity provisions and the Assurances incorporated by reference herein, the 
Grantee agrees to comply with all of the requirements of the Kansas Acts Against Discrimination relating 
to fair employment practices to the extent applicable and shall cause the foregoing provisions to be 
inserted in all contracts with third parties for any work covered by this Agreement so that such provisions 
will be binding upon such third parties. 
 
Grantee will conduct and administer the Agreement in conformity with Title VI of the Civil Rights Act of 
1964 (42 USC 2000d et seq., as amended) and the Fair Housing Act (42 USC 3601-20) and will 
affirmatively further fair housing. 
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XXIV.  Waiver of Enforcement 
 
A waiver by the Department of the right to enforce any provision of this Agreement shall not be deemed a 
waiver of the right to enforce each and all of the provisions herein. 
 
XXV. Reversion of Assets 
 
A. Consistent with the provisions at 24 CFR 570.703, the Grantee shall transfer any CDBG funds on 

hand at the time of expiration of the Agreement and any accounts receivable attributable to the use of 
CDBG funds to the Department. 

 
B. Any real property under the Grantee’s control that was acquired or improved in whole or in part with 

CDBG funds in excess of $25,000 shall be used for its original intended purpose for five years after 
expiration of the agreement.  Should the Grantee fail to utilize said property for its intended purpose, 
the Grantee shall pay the Department an amount equal to the current market value of the property less 
any portion of the value attributable to expenditures of non-CDBG funds for the acquisition of, or 
improvement to, the property. 

 
XXVI.  Revisions, Amendments and Approvals 
 
A. During the implementation of the grant project, the Grantee may revise the CDBG activities amounts 

in the CONTRACT PROJECT BUDGET FORM; provided that: 
 
 1. the cumulative effect of the revision(s) is not to increase or decrease the total amount(s)  
  budgeted for any activity by more than ten (10) percent of the total grant, or $10,000,  
  whichever is less, and the Total Program Budget is not changed; 
 
 2. the change does not increase any professional services of the CDBG approved budget; 
 
 3. the change will not significantly change the scope, location or objectives of the approved 

activities; and 
 
 4. the change does not add or eliminate any activity. 
 
B. Any such changes to this Agreement shall constitute an amendment, including time extension of the 

completion date. 
 
C. Any other changes to this Agreement shall constitute an amendment, including time extensions. 
 
D. Amendments to the terms and conditions of this Agreement shall not become effective unless 

submitted on the program's approved amendment form. The amendment form shall be submitted in 
duplicate, numbered, passed by Resolution of the governing body, and contain two original signatures 
of the duly authorized representative of the Grantee.  The Grantee will be returned an executed form 
by the Secretary of the Department, if the amendment is approved. 

 
E. This Agreement shall be construed in accordance with the laws of Kansas. 
 
 
F. We, the undersigned, have read and understood the above document and hereby agree to the terms 

and conditions contained herein.  This Agreement is binding and legally enforceable on all heirs, 
successors, and assigns. 
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Dated by the Department this            day of                          , 20     . 
 
 

STATE OF KANSAS 
DEPARTMENT OF COMMERCE 

 
 
 

By: __________________________________________ 
Rural Development Division Director 
For the Kansas Department of Commerce 

 
 
 
 
 

By: __________________________________________ 
Notary Public, State of Kansas 

 
 
_______________________________________, Kansas 

(Grantee) 
 
By:  __________________________________________ 

(Name)  (Title) 
 
 
 

(SEAL) 
 
 
 
 
ATTEST:  _____________________________________ 

(For the Grantee) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

ATTACHMENT A 
SPECIAL CONDITIONS 
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In addition to the general terms and conditions of this Agreement, the Grantee and the Department hereby agree to 
the following Special Conditions: 
 
 1. As provided in Section VIII., Program Costs, E., the Notification of Award for the grant under this Agreement is 

dated  May 12, 2011. 
 
 2. As provided in Section XII., Monitoring and Reporting, B., the Grantee shall submit Quarterly Progress and 

Financial Reports to the Department.  The reporting periods consist of January/February/March, April/May/June, 
July/August/September and October/November/December.  Quarterly Progress and Financial Reports are to be 
submitted to the Department on or before ten (10) days after the end of each quarter (April 10, July 10, October 
10, and January 10).  A Quarterly Progress and Financial Report shall be submitted for each quarter, or portion 
thereof, during the Period of Performance as provided in Section IV.  Any extension of time approved by the 
Department will require additional Quarterly Progress and Financial Reports to be submitted in accordance with 
the above-referenced schedule. 

 
 3. As provided in Section IV., Period of Performance, all activities assisted by this Agreement shall be completed 

on June 30, 2013, except for those activities required to close out the program, such as the Final Program Report 
and the Final Audit Report. 

 
 4. As provided in Section XII., Monitoring and Reporting, C., the Grantee shall submit close-out documents to the 

Department on or before September 30, 2013. 
 
 5. The Grantee shall not use funds that have been loaned/granted by HUD under the Federal Act, or which may 

have been accrued as a consequence of activities supported with such loan/grant funds (program income), in 
whole or in  part for the support of the Activities covered by this Agreement without  first having secured the 
express written approval of HUD. 

 
 6. The Grantee shall be permitted to satisfy the program audit requirements of Section XX., Audit Requirements, 

by conducting a single municipal government-wide financial audit at the time of an annual audit provided for by 
Kansas law.  Said audit will be completed on or before September 30, 2014.  Grantee receiving federal 
assistance in any fiscal year must have an audit made in accordance with the amendment to the Single Audit Act 
of 1996 (OMB Circular A-133) for such fiscal year unless exempted under OMB Circular A-133. Those 
Grantees having expended $500,000 or more of total federal funds from all sources must have an annual audit. 

 
 7. The Grantee shall submit a completed CONTRACT PROJECT BUDGET FORM (Attachment C) and attach 

said form to the APPROVED PROJECT APPLICATION (Attachment B).  The CONTRACT PROJECT 
BUDGET FORM shall fully account for all funds as stated in Section V., Compensation, A. and B. 

 
 8. An Economic Development loan/grant for a business entity for job creation or retention will be repayable to the 

Department upon termination of this Agreement in the event that jobs created or retained fall short of the number 
committed to be created or retained in the grant application (Attachment B).  Any accelerated portion of 
loan/grant repayment under this provision will be an amount equal to the proportion of jobs not created or 
retained  to the total number committed, except all loan/grant monies will be immediately repaid if at least 51% 
of jobs actually created and retained do not meet CDBG program low-and-moderate income requirements.  
Exceptions will be granted only on a case by case basis when extraordinary circumstances, as documented by the 
Grantee, are judged to exist by the Department.  The decision of the Department shall be final. 

 
 9. Will require each unit of local government to be distributed Title I funds to adopt and enforce a policy 

prohibiting the use of excessive force by law enforcement agencies within its jurisdiction against any individuals 
engaged in nonviolent civil rights demonstrations in accordance with Section 519 of Public Law 101-144, (the 
1990 HUD Appropriations Act), and prohibiting the barring of entrance or exit to any facility or location which 
is the subject of such demonstration.  (Cranston-Gonzales National Affordable Housing Act) 

 
10. In addition to the above certifications, the undersigned will also make the certification required which is attached 

regarding Lobbying. 
 
 
 
 
 

 
CERTIFICATION REGARDING GOVERNMENT-WIDE 
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RESTRICTION ON LOBBYING 
(FOR CONTRACTS OVER $100,000) 

 
The undersigned certifies, to the best of his or her knowledge and belief, that: 
 
1. No federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any 

person for influencing or attempting to influence an officer or employee of any agency, a member of 
Congress, an officer or employee of Congress, or an employee of a member of Congress in connection 
with the awarding of any federal contract, the making of any federal grant, the making of any federal loan, 
the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or 
modification of any federal contract, grant, loan, or cooperative agreement. 

 
2. If any funds other than federal appropriated funds have been paid or will be paid to any person for 

influencing or attempting to influence an officer or employee of any agency, a member of Congress, an 
officer or employee of Congress, or an employee of a member of Congress in connection with this federal 
contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-
LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions. 

 
3. The undersigned shall require that the language of this certification be included in the award documents for 

all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and 
cooperative agreements), over $100,000 and that all subrecipients shall certify and disclose accordingly. 

 
This certification is a material representation of fact upon which reliance was placed when this transaction was 
made or entered into. Submission of this certification is a prerequisite for making or entering into this transaction 
imposed by Section 1352, Title 31, U.S. Code. Any person who fails to file the required certification shall be 
subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure. 
 
 

   
Date  (Official) 

  
 









 
 
 
 
 
 
 

MEMORANDUM 
 
 

To     : Board of County Commissioners 
 
From : Keith A. Browning, P.E., Director of Public Works/County Engineer 
 
Date  : September 19, 2011 
 
Re     :  Consent Agenda authorization to approve engineering services agreement 
  Consultant bridge inspection services 
  Project No. 2011-15 
 
This department solicited cost proposals from four consulting firms to perform bridge 
inspections for Douglas County’s 152 bridges.  Federal regulations, administered by 
KDOT, require every bridge on public roadways will be inspected at least biennially.  We 
have 17 bridges with inspections due by the end of October 2011, and inspections for 
the remaining bridges are due next spring. 
 
A selection committee of Public Works department personnel selected the proposal 
from George Butler Associates, Inc. (GBA) as the top ranked proposal.  GBA’s proposal 
was the lowest cost of the four proposals.  GBA performed Douglas County’s bridge 
inspections during the last inspection cycle, and performed well. 
 
GBA’s proposal has a not-to-exceed cost of $29,575.  Road & Bridge Fund 201, Line 
Item 61100 Professional Services, allocates $20,000 in 2011 and $41,100 in 2012 for 
bridge inspection services. 
 
It is our desire to get all bridge inspections on the same two-year cycle.  KDOT has 
determined we cannot delay the inspections due in October 2011 in an effort to get all 
bridges on the same inspection schedule.  Under the proposed agreement GBA will 
inspect the 17 bridges that are due in October 2011.  Then, by April 2012, GBA will 
inspect the remaining bridges and will re-inspect the original 17 bridges inspected in 
October 2011.  This will get all bridge inspections on the same schedule.  Given the 
relatively low inspection cost ($175 per bridge) proposed by GBA, this is a good 
opportunity to get all bridges on the same inspection cycle.   
 
Action Required: Consent Agenda authorization for the Public Works Director to 
execute an engineering services agreement with George Butler Associates, Inc. for 
bridge inspection services at a not-to-exceed cost of $29,575.00. 
   
 















































 
 
 
 
 
 
 

MEMORANDUM 
 
 
TO : Board of County Commissioners 
 
FROM : Keith A. Browning, P.E., Director of Public Works 
  Michael D. Kelly, L.S., County Surveyor 
 
DATE : September 26, 2011 
 
RE : Drainage Structure Replacement; Bridge No. 1.26N – 0.00E 

Acquisition of Easement; Consent agenda 
 
 
 
 
A project has been designed to replace a deficient drainage structure located 1 ¾ miles south of 
US Highway 56 on the Osage County line (E1 Road).  Plans were developed in-house and 
negotiations with the pertinent landowner for permanent easement has been completed.   
 
Construction is planned for late 2011 and will be accomplished using county personnel.   
 
To ensure the proper completion of a necessary construction project approval is recommended 
for the attached CONTRACT FOR HIGHWAY PURPOSES. 
 
 
 
ACTION REQUIRED:  Consent agenda approval of the CONTRACT FOR HIGHWAY 
PURPOSES for Drainage Structure No. 1.26N – 0.00E. 
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