BOARD OF COUNTY COMMISSIONERS OF DOUGLAS COUNTY, KANSAS

WEDNESDAY, NOVEMBER 19, 2014
4:00 p.m.

-Consider approval of the minutes for September 24, October 29, and November 4, 2014

CONSENT AGENDA
(1) (a) Consider approval of Commission Orders;

(b) Consider acquisition of ROW for project No. 23C-4640-01; Route 1055 between Baldwin City and
Vinland, for two parcels (Michael Kelly);

(c) Consider Authorization to solicit construction bids for Project No. 2013-18, Deck replacement
for Bridge No. 08.74N-07.95E Route 1039 bridge over Washington Creek at Lone Star town
(Keith Browning);

(d) Consider contract for county copiers with Ricoh USA, Inc. (Jackie Waggoner);

(e) Consider accessing the state contract for improving technology in the courtrooms (Jackie Waggoner)

REGULAR AGENDA
(2) Consider funding NetWork Kansas E-Community E-Accelerator Program (Leslie Herring)

(3) Consider taking action on three City of Lawrence annexation proposals, sending all three requests
back to the City of Lawrence requesting direction from the City Commission (Weinaug).

(4) Discussion on Facility Needs for Capital Improvement Plan (Sarah Plinsky)

(5) (a) Consider approval of Accounts Payable (if necessary)
(b) Appointments
-Board of Zoning Appeal (2) eligible for reappointment 10/2014
-Building Code Board of Appeals (1) eligible for reappointment 12/2014
-Fire District No. 1 — 12/2014
Jayhawk Area Agency on Aging Board of Directors — (2) vacancies
Jayhawk Area Agency on Aging Tri-County Advisory Council — (2) vacancies
(c) Public Comment
(d) Miscellaneous

RECESS

RECONVENE
6:35 p.m.
(6) Continued discussion on CUP-14-00304: Consider a Conditional Use Permit for Central Soyfoods
LLC, a Value Added Agriculture use, at 1168 E 1500 Rd. Submitted by David Millstein, property
owner of record. (PC Item 3; approved 10-0 on 9/22/14), as tabled from the 10/22/14 meeting.

(7) Adjourn

WEDNESDAY, NOVEMBER 26, 2014-CANCELED

WEDNESDAY, DECEMBER 3, 2014

WEDNESDAY, DECEMBER 10, 2014

6:35 p.m.

-Recognition for Emergency Management Volunteers (Teri Smith)
-Public Hearing for amending the 2014 Budget




WEDNESDAY, DECEMBER 17, 2014

Note: The Douglas County Commission meets regularly on Wednesdays at 4:00 P.M. for administrative items and 6:35 P.M. for

public items at the Douglas County Courthouse. Specific regular meeting dates that are not listed above have not been cancelled
unless specifically noted on this schedule.



DOUGLAS COUNTY PUBLIC WORKS
1242 Massachusetts Street
Lawrence, KS 66044-3350
(785) 832-5293 Fax (785) 841-0943
dgcopubw@douglas-county.com
www.douglas-county.com

Keith A. Browning, P.E.
Director of Public Works/County Engineer

MEMORANDUM

To :Board of County Commissioners
From : Keith A. Browning, P.E., Director of Public Works/County Engineer
Date : November 11, 2014

Re : Authorization to solicit construction bids for Project No. 2013-18
Deck replacement for Bridge No. 08.74N-07.95E
Route 1039 bridge over Washington Creek at Lone Star town

You will recall we opened bids for the referenced bridge replacement project in late
August 2014. We received two bids, both of which were significantly higher than the
Engineer’'s Estimate. During the September 3, 2014 meeting, the BOCC rejected both
bids. At that time we told the BOCC we planned to re-bid the project in early 2015. We
are now seeking authorization to solicit bids with a planned January 2015 bid opening.
Construction is planned for fall 2015. We feel soliciting bids this winter will result in
more favorable bids than we received in August 2014.

The referenced bridge carries Route 1039 (E 800 Road) over Washington Creek just
south of the community of Lone Star. The bridge is a 3-span, 136 feet long, steel bridge
with concrete deck constructed in 1980. The concrete deck has been patched
numerous times. The latest bridge inspection revealed approximately 60% of the deck
is patched or delaminated, and the bottom of deck has several spalled areas with
exposed reinforcing steel and some transverse cracks with leaching, a sign of moisture
passing through cracks in the slab possibly leading to reinforcing steel deterioration.

The CIP includes a 2014 bridge rehabilitation project to replace the bridge deck. The
CIP allocates $275,000 for this project. The construction cost estimate prepared for the
project prior to the August 2014 bid opening was approximately $310,000. This
estimate will be updated, but we do not anticipate a significant increase in the cost
estimate. The CIP can absorb an overrun of this magnitude for this project as many
CIP project allocations are underrun.

Action Required: Authorization to solicit bids for Project No. 2013-18, deck replacement
for Bridge No. 08.74N-07.95E, which carries Route 1039 over Washington Creek near
Lone Star town.
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DOUGLAS COUNTY PUBLIC WORKS
1242 Massachusetts Street
Lawrence, KS 66044-3350
(785) 832-5293 Fax (785) 841-0943
dgcopubw@douglas-county.com
www.douglas-county.com

Keith A. Browning, P.E.
Director of Public Works/County Engineer

MEMORANDUM

To :Board of County Commissioners
From : Keith A. Browning, P.E., Director of Public Works/County Engineer
Date : November 11, 2014

Re : Authorization to solicit construction bids for Project No. 2013-18
Deck replacement for Bridge No. 08.74N-07.95E
Route 1039 bridge over Washington Creek at Lone Star town

You will recall we opened bids for the referenced bridge replacement project in late
August 2014. We received two bids, both of which were significantly higher than the
Engineer’'s Estimate. During the September 3, 2014 meeting, the BOCC rejected both
bids. At that time we told the BOCC we planned to re-bid the project in early 2015. We
are now seeking authorization to solicit bids with a planned January 2015 bid opening.
Construction is planned for fall 2015. We feel soliciting bids this winter will result in
more favorable bids than we received in August 2014.

The referenced bridge carries Route 1039 (E 800 Road) over Washington Creek just
south of the community of Lone Star. The bridge is a 3-span, 136 feet long, steel bridge
with concrete deck constructed in 1980. The concrete deck has been patched
numerous times. The latest bridge inspection revealed approximately 60% of the deck
is patched or delaminated, and the bottom of deck has several spalled areas with
exposed reinforcing steel and some transverse cracks with leaching, a sign of moisture
passing through cracks in the slab possibly leading to reinforcing steel deterioration.

The CIP includes a 2014 bridge rehabilitation project to replace the bridge deck. The
CIP allocates $275,000 for this project. The construction cost estimate prepared for the
project prior to the August 2014 bid opening was approximately $310,000. This
estimate will be updated, but we do not anticipate a significant increase in the cost
estimate. The CIP can absorb an overrun of this magnitude for this project as many
CIP project allocations are underrun.

Action Required: Authorization to solicit bids for Project No. 2013-18, deck replacement
for Bridge No. 08.74N-07.95E, which carries Route 1039 over Washington Creek near
Lone Star town.



DOUGLAS COUNTY ADMINISTRATIVE SERVICES
Division of Purchasing
1100 Massachusetts Street
Lawrence, KS 66044-3064
(785) 832-5286 Fax (785) 838-2480
www.douglas-county.com

MEMO TO:  The Board of County Commissioners
Craig Weinaug, County Administrator

FROM : Jackie Waggoner, Purchasing Director
Division of Purchasing

SUBJECT: Consider Contract for County Copiers with Ricoh USA, Inc.

DATE: November 10, 2014

Earlier this year, staff provided the Board of County Commissioners a history of how contracts for multi-
function copiers have been established in the past. At that time, staff had asked the Board to consider
accessing the U.S. Communities cooperative contract with Ricoh USA, Inc. to develop our next five year
lease (2015-2020) for all county multi-function copiers. Commission approval was received to access the
U.S. Communities contract.

Staff requested to evaluate efficiencies on the devices and bring a final recommendation back to the Board.
One of the areas looked at was the necessity of having the fax function which is currently on all of devices.
To assess this, staff met with department representatives to understand their needs and requirements. A
number of the departments were either mandated by law to fax, or based on their operations felt the
function was necessary. After evaluating the need for this function, staff was able to reduce the number
from 58 — 48. This reduction equates to a monthly savings of $130/$7,800 over the five years. Other
efficiencies that staff evaluated looked at volumes and usage for each device which in some cases resulted
in making model changes.

Based on the changes Ricoh provided a revised annual lease cost of $71,887.56/$359,437.80 over the five
years, along with an estimated annual service cost of $25,952 which is based on current volumes. Service
costs are based on actual cost per copies (CPC) at a black/white rate of $0.005 and a color rate of $0.0491.
All consumables (toner, staples, etc.) are included in the service cost except for copy paper. These costs
reflect a lease savings of $10,598 compared to the current five year agreement, and a 10.8-25.4% savings
on service cost.

To allow for any changes over the course of the contract, staff is asking the Commission to authorize
Administrative approval (County Administrator or Assistant County Administrator) in an amount up to
$20,000. Cost exceeding this amount over the five years would be brought back to the Board for
consideration.

RECOMMENDATION: The Board of County Commissioners approves accessing the U.S. Communities
contract with Ricoh USA, Inc. for a 60-month lease of 58 multi-function copiers for an annual cost of
$71,887.56 with service at a cost per copy rate of $0.005 for black/white and $0.0491 for color, and
authorizes changes in an amount up to $20,000 to be approved administratively.



DOUGLAS COUNTY ADMINISTRATIVE SERVICES

Division of Purchasing
1100 Massachusetts Street
Lawrence, KS 66044-3064
(785) 832-5286 Fax (785) 838-2480
www.douglas-county.com

MEMO TO:  The Board of County Commissioners
Craig Weinaug, County Administrator

FROM: Jackie Waggoner, Purchasing Director

' Division of Purchasing
SUBJECT: Consider Accessing State Contract for Improving Technology in Courtrooms
DATE: November 13, 2014

In 2007 staff explored different technology options, and found courtrooms to be a perfect match for

' the capabilities found in the Pointmaker Video Makers. This allows evidence that needs to be viewed by
the judge, jury, witnesses, lawyers, and sometimes public. It is important for everyone involved to have
clarity about what portion of diagrams, pictures, or documents being discussed are important. The
Pointmaker makes it easy to achieve clarity with evidence presentations. With this technology, you can:

Focus attention to evidentiary details.

Provide control to the judge as to whether the evidence is admissible.

Allow attorneys to precisely make points for the entire room to plainly see through multiple
devices (VCR, DVD, document camera, software).

Enable witnesses or attorneys to make annotations and/or point over video and computer evidence.

Over the past seven years we have phased this equipment into all the courtrooms as funds were available,
except Division IV (formerly Division IIT) Courtroom. This acquisition will complete the installation of
the Pointmaker in all courtrooms. Mission Electronics is the awarded State contractor for this equipment,

Following review of the equipment needs for Division IV Courtroom, our quote with the State pricing is
$62,738.

Additionally the District Court has allocated funds to add video conferencing to Division III, V, and VI
Courtrooms. Video conferencing has been installed in the other courtrooms as we added equipment. This
technology is essentially a televised telephone call that allows witnesses and experts to appear in court
without the added time and travel expenses, which are sometimes absorbed by the County. The cost to
add this equipment under the State contract is $69,096 ($23,032 per courtroom).

RECOMMENDATION: The Board of County Commissioners waive the formal bidding process and

authorize staff to access the State contract with Mission Electronics Inc. for technology improvements in
the following courtrooms:

Division IV Courtroom $ 62,738

Division III Courtroom $ 23,032
Division V Courtroom $ 23,032
Division VI Courtroom $ 23,032

Total Contract $131,834




Memorandum
Douglas County, Kansas
Administration

To: Board of County Commissioners

Craig Weinaug, County Administrator
From: Leslie Herring, Intern to the County Administrator
Date:  November 10th, 2014

RE: NetWork Kansas E-Community E-Accelerator Program

Background: Douglas County E-Community

The NetWork Kansas Entrepreneurship Community (E-Community) program is geared towards
identifying and developing resources to assist local entrepreneurs in starting or growing a
business. Through NetWork Kansas — a statewide network of non-profit business-building
resources — the E-Community partnership aims to: (1) grow a flourishing, sustainable
entrepreneurial environment supportive of business startups and expansions; (2) engage and/or
develop entrepreneurial resources to meet identified community and business needs; and (3)
create a revolving loan fund to provide matching loans to entrepreneurs and small businesses
with local control of decisions and terms. The Douglas County E-Community initiative is a joint
venture among the City of Baldwin City, the City of Eudora, the City of Lecompton, and
Douglas County, Kansas. The initiative was formed in 2011 to assist aspiring entrepreneurs and
current business owners located in Douglas County with additional resources, both financial and
technical. Of the Douglas County E-Community’s $150,000 revolving loan fund, $115,000 is
currently loaned out to six (6) separate area businesses; with the most recent loan executed in the
spring of 2014 and the first loan closed in the summer of 2014.

E-Accelerator Program

The E-Accelerator program offered through NetWork Kansas offers an opportunity for the
Douglas County E-Community to maintain its momentum. E-Accelerator pairs E-Communities
with a private consultant/coach who would facilitate an individualized assessment of our
communities’ (1) resources, (2) current assets of existing businesses, and (3) leaders/contacts to
act as point people for businesses success. After performing initial assessments, the private
consultant would assist the E-Community in prioritizing preferences and strategizing goals to
then begin a dialogue within the communities to meet these preferences and goals. A timeline is
attached for a more detailed explanation of the program’s objectives.

Possible Funding Sources

Historically, funding for participation in E-Accelerator is provided by NetWork Kansas.
However, funding through NetWork Kansas is not available to Douglas County this fiscal year
as funds have already been distributed. E-Accelerator coach Jack Newcomb, of Advancing Rural
Prosperity, has offered his services to the Douglas County E-Community on a self-pay basis. Mr.



Newcomb is available to begin the E-Accelerator assessment process with Douglas County as
early as January 2015 for a total fee not to exceed $10,000.

Currently, the 2015 Economic Development budget includes $30,000 set aside for the Douglas
County E-Community revolving loan fund, none of which has been allocated for any specific
projects so far. The 2015 budget also includes unrestricted economic development funds of
$63,700.

Recommendation

Consider funding the Douglas County E-Community’s participation in NetWork Kansas’
E-Accelerator program on a self-pay basis not to exceed $10,000 with work to begin
January 2015.
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MEMORANDUM

TO: Board of County Commissioners
Craig Weinaug

FROM: Evan Ice, County Counselor

DATE: May 20, 2014

RE: Island Annexation Cases

BACKGROUND:

As you know, Douglas County has been involved in litigation arising out of the Board of
County Commissioner’s approval of three separate island annexations, given pursuant to K.S.A.
12-520c. Before the City can annex land through an island annexation, the County Commission
must determine that the annexation “will not hinder or prevent the proper growth and
development of the area or that of any other incorporated city located within such county.” The
County Commission made the necessary finding in connection with three separate proposed
island annexations, generating the following three cases:

1. Baggett v. Bd. of County Comm'rs, Douglas County District Court Case No. 08 CV 371
(“Case 17), dealing with 155+/- acres.

2. Scenic Riverway v. Bd. of County Comm'rs, Douglas County District Court Case No. 11
CV 034 (“Case 2”), dealing with Venture Properties land.

3. Scenic Riverway v. Bd. of County Comm'rs, Douglas County District Court Case No. 11
CV 572 (“Case 3”), dealing with Rothwell land.

In Case 1, the County Commission (none of the three sitting County Commissioners were
on the County Commission at the time) made the necessary finding permitting the City to annex
the subject property. The plaintiffs appealed the decision to Douglas County District Court and
Judge Fairchild affirmed the County Commission’s decision. The Plaintiffs appealed to the
Kansas Court of Appeals and the Kansas Court of Appeals reversed Judge Fairchild’s decision
and reversed the County Commission’s decision. A copy of that decision is enclosed with this
Memorandum. The County and the City petitioned the Kansas Supreme Court to review the
Kansas Court of Appeals’ decision. The Kansas Supreme Court ultimately denied the petition
for review, the Kansas Court of Appeals decision became final, and the case was sent back to
Douglas County District Court.

In Case 2, the County Commission also made the necessary finding permitting the City to
annex a second tract of property. The plaintiffs appealed the decision to Douglas County District
Court and Judge Malone was initially prepared to affirm the County Commission’s decision for
the same reasons that Judge Fairchild affirmed the decision in Case 1. Before his order was
finalized, however, the Kansas Court of Appeals entered its decision in Case 1. The City and
County filed briefs with Judge Malone, arguing that the facts and process in Case 2 were
different from Case 1 and, therefore, the Kansas Court of Appeals decision in Case 1 was not



controlling and Judge Malone should still affirm the County Commission’s determination. Judge
Malone did not accept this argument and, when the Kansas Supreme Court denied our petition
for review in Case 1 and the Kansas Court of Appeals decision became final, Judge Malone
reversed his initial determination and ruled in favor of the plaintiffs.

In Case 3, the County Commission once again made the necessary finding permitting the
City to annex a third tract of property. The plaintiffs appealed the decision to Douglas County
District Court and nothing happened because we were waiting to see if the Kansas Supreme
Court would grant review of the Kansas Court of Appeals decision in Case 1. After the Kansas
Supreme Court denied our petition for review in Case 1, the Court of Appeals decision became
final, and Judge Malone had already ruled that Case 2 should go back to the County
Commission, it became apparent that it was not good use of judicial resources to continue
litigating Case 3.

A copy of the Journal Entry entered in each of the three cases, remanding the case back to
the County Commission, is enclosed with this Memorandum.

CONTENT OF JOURNAL ENTRIES:

The Journal Entry in each of the three Cases remands the Case back to the County
Commission for further determination consistent with the decision of the Kansas Court of
Appeals.

KANSAS COURT OF APPEALS DECISION:

In Case 1, the landowner could not provide a specific proposed use because no end-users
had yet been identified. Rather, the landowner said that the proposed use was any use permitted
by City Zoning Category “IG.” The County Commission did not individually review each and
every permissible use in this zoning category. Rather, the County Commission determined that,
because the proposed use was industrial, it fit within the amendment, then in draft form, to
Horizon 2020. Because use as an industrial park was consistent with the long-range plan, the
County Commission considered that an industrial park at that location would not “hinder or
prevent the proper growth and development of the area.” Rather, the County Commission
determined that a proposed industrial park was entirely consistent with proper growth and
development of the area.

Rather than looking at the general plan of creating an industrial park on the subject land,
and concluding that this was consistent with the long-range plans for the area, the Kansas Court
of Appeals concluded that the County Commission should look at each and every possible
deleterious use. The court held as follows:

Where the developer of land in an island annexation cannot specify the intended uses of
the land, but provides only a category of potential uses, the Board of County
Commissioners must examine those potential uses - or at least the most potentially
deleterious use - and determine whether those uses would “hinder or prevent the proper



growth and development of the area.” Failing that examination, the annexation cannot
survive judicial scrutiny under K.S.A. 12-520c.

Baggett v. Bd. of County Comm'rs, 46 Kan. App. 2d 580; 266 P.3d 549, Syl. # 7 (2011). The
court invalidated the annexation and required further consideration of the matter. Thus, on
remand, either the landowner will have to put some limitations on the proposed use or the
County Commission will have to individually consider the potential uses in City Zoning
Category “1G.”

POSSIBLE ACTION:
There are two possible courses of action.

L The first possible course of action can be made by motion and majority vote,
followed by a letter from the County to the City. This course of action is to send all three
annexation requests back to the City Commission. If the City Commission still desires to pursue
these annexations, it can resubmit the matter to the County Commission. There are a number of
reasons to support this course of action, including but not limited to the following:

1. The island annexation statute requires that the County Commission make
its determination within 30 days after receipt of a resolution from the City Commission.
It has now been several years since the requests were received, and the requests could
rightfully be called “stale.”

2. The current County Commission is completely different than the members
of the County Commission who made the initial annexation decision.

3. The City Commission has changed a couple of times since the initial
annexation request. The current City Commission may not even want to annex the
property if the County Commission makes the necessary finding.

4. The initial annexation decision was made more than five years ago and a
lot of changes have taken place since then that may affect the County Commission’s
decision.

5. Ownership of one of the properties has changed and the new landowners

may have different plans for the property.

6. Given the decision of the Kansas Court of Appeals, the landowners may
want to revise their applications and reduce the scope of the potential uses of the
property.

7. If the matter is sent back to the City Commission, the City Commission

can follow its annexation policy and refer the matter to Planning Staff and the Planning
Commission to investigate the matter, and make a recommendation that incorporates
requirements of the Court of Appeals decision, any change that the landowners have in



the potential uses of the property, and other changes that have taken place in the past five
years. This will provide the County Commission with a much better record upon which
to base its decision.

IL. The second possible course of action should be made by resolution. This course
of action is for the County Commission to hold another hearing, consider comments of
proponents and opponents of the annexation, and make a decision as to whether the annexation
will hinder or prevent the proper growth and development of the area or that of any other
incorporated city located within Douglas County. This decision must be made consistent with
the requirements in the Court of Appeals decision in Baggett. If this course of action is
followed, the resolution should outline findings and reasons for the decision.
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No. 104,441
IN THE COURT OF APPEALS OF THE STATE OF KANSAS

JAMES BAGGETT, et al.,
Appellants,

V.

THE BOARD OF COUNTY COMMISSIONERS
OF DOUGLAS COUNTY, KANSAS,
Appellee,

and

MASTERCRAFT CORPORATION,
A Kansas Corporation,

and

CITY OF LAWRENCE, KANSAS,
Intervenors/Appellees.

SYLLABUS BY THE COURT

Our standard of review in an administrative review where the first level of review
occurs in the district court requires us to first determine whether the district court
observed the requirements placed upon it and then conduct a similar review of the board

of county commissioners' action.

In reviewing a quasi-judicial decision, we must determine whether, as a matter of
law, the board of county commissioners: (1) acted fraudulently, arbitrarily, or
capriciously; (2) issued an order supported by substantial evidence; and (3) acted within

the scope of its authority. The appellate court should not substitute its judgment for that



of the members of the board of county commissioners, who act as elected representatives
and are able to observe and hear those who testify. The appellate court's role in

annexation decisions is limited.

Under K.S.A. 12-520c, the governing body of any city may by ordinance annex
land not adjoining the city if, among other conditions, the board of county commissioners
of the county finds and determines that the annexation of such land will not hinder or
prevent the proper growth and development of the area or that of any other incorporated
city located within such county. A finding that annexation will not hinder proper growth
is more than just a legislative decision that annexation is advisable; it is a quasi-judicial

finding.

The statutory requirements of K.S.A. 12-521 and K.S.A. 12-520c¢ are to be viewed
separately; K.S.A. 12-520c is applicable to island annexations, and K.S.A. 12-521 is an

alternative statutory route to annexations where no more specific procedure applies.

The city officials making the decision on how to zone land proposed for
annexation do not represent the residents in outlying areas of the county. For the residents
of outlying areas to have a voice in the land use, there must be some initial consideration
of land usage and whether it hinders proper growth and development of the area by the

board of county commissioners.

The proposed uses or reasons for a requested annexation must be considered by

the board of county commissioners because the uses or reasons for annexation will affect



the future growth of the area. In almost every case where there has been a request for

island annexation, there will be a proposed use.

Where the developer of land in an island annexation cannot specify the intended
uses of the land but provides only a category of potential uses, the board of county
commissioners must examine those potential uses—or at least the most potentially
deleterious uses—and determine whether those uses would hinder or prevent proper
growth and development of the area. Failing in that examination, the annexation cannot

survive judicial scrutiny under K.S.A. 12-520c.

Appeal from Douglas District Court. ROBERT W. FAIRCHILD, judge. Opinion filed September 30,

2011. Reversed and remanded.
Ronald Schneider, of Ronald Schneider, P.A., of Lawrence, for appellants.

Evan H. Ice and Laura E. Seaton, of Stevens & Brand, L.L.P., of Lawrence, for appellee Board of

Douglas County Commissioners.

Michael M. Shultz, of Kaup & Shultz, Attorneys at Law, LC, of Lawrence, for intervenor/appellee

City of Lawrence.

Before GREENE, C.J., MARQUARDT and STANDRIDGE, JJ.

GREENE, C.J.: James Baggett and a group of similarly situated individual
landowners (Baggett Group) appeal the district court's decision to affirm the approval by
the Board of Douglas County Commissioners (Board) of an island annexation of property
to the City of Lawrence (City). The Baggett Group argues the district court erred by
permitting the intervention of the developer of the property to be annexed and by failing

to enforce certain discovery against that intervenor. They also challenge the Board's



decision as arbitrary, capricious, and unlawful, as unsupported by substantial competent
evidence, and as contaminated by procedural error and ex parte communications.
Concluding that the Board's decision is not adequately supported by evidence in the
record, we reverse the district court's decision affirming the Board's annexation approval

and remand for further proceedings.
FACTUAL AND PROCEDURAL BACKGROUND

On January 30, 2068, the business owners (the applicants) of approximately155
acres of land (the property) in Douglas County (the County) petitioned the City for the
voluntary annexation of the property, which lies northwest of the Lawrence city limits,
immediately north of the intersection of K-10 and the Farmer's Turnpike, near the
Lecompton intercﬁange of the Kansas Turnpike, later seeking rezoning for industrial
development. The property does not adjoin the contiguous boundaries of the City, and
therefore the proposed annexation constitutes an island annexation pursuant to K.S.A. 12-
520c. Before the annexation request, the property was undeveloped agricultural property

used as pastureland and was zoned County A (Agricultural).

The Baggett Group consists of individual homeowners adjacent to or located
within 1/2 mile of the property. Their property is zoned County A, with rural residential
homes located along the existing county roads. Mastercraft Corporation, which
successfully intervened in the proceeding in district court, is the developer of the property

and has pursued the annexation and zoning in question on behalf of the applicants.

Among the initial actions reflected in the record, a staff report to the City Planning
Commission recommended that annexation be deferred until a sector plan could be
completed. Its report pointed out that sanitary sewer services, water services, and private

utilities were needed for the property, and that a regional detention plan for each



watershed on the property was needed but not yet developed. Finally, the report noted

that the property was outside the existing service response districts.

On March 26, 2008, despite this strong recommendation from its staff, the City
Planning Commission recommended annexation to the City Commission on a 6-2 vote.
On April 15, 2008, pursuant to K.S.A. 12-520c, the City adopted Resolution No. 6764
(City Resolution) requesting that the Board find and determine that the annexation of the
described property into the City would not hinder or prevent the proper growth and

development of the area or that of any other incorporated city located within the County.

On May 14, 2008, the Board met in regular session to consider the City
Resolution. After presentation by the Lawrence-Douglas County Metropolitan Planning
Commission staff, the issue was opened for public comment, and many witnesses spoke
either for or against the annexation. Jane Eldredge and Matthew Gough represented the
applicants and Mastercraft, and Eldrédge stated that annexation was sought by the
owners: (1) to bring the property under the jurisdiction of the City and thereby regulate
the development more stringently to protect the neighbors; (2) to provide for much
needed industrial space for the long-term growth of the County; and (3) to provide more

jobs and more tax revenue.

Ron Schneider, the attorney for the Baggett Group, stated that island annexations
are rare. He argued that Eldredge had glossed over the critical determination to be made
by the Board, stating, "Your determination is not whether or not this is a good zoning or
bad zoning. It's precisely K.S.A. 12-520c, whether or not this will hinder or prevent the
proper growth and development of the area or that of any other incorporated city located
within such county." He asked that the Board refrain from making a decision due to the
present lack of adequate water or sewage. He also emphasized that the Board was

unaware of what type of development was going to occur on the property.



Eldredge responded that she was unable to be specific as to the intended use of the
property, only that it will be within the permissible uses under the industrial zoning
classifications. Indeed, the applicants' initial letter to the Board had stated that "[t]he
proposed uses of the Property are . . . limited to those uses permitted within industrial
zoning classifications by the City." (Emphasis added). Although there was discussion
about a distribution center of 100,000 to 500,000 square feet, Eldredge warned that

"we're not talking about probably a single use on this site."

On May 21, 2008, the Board adopted Resolution No. 08-18 by a 2 to 1 vote,
finding that the proposed annexation should be approved. In its findings, relevant to the

proposed use, the Board stated:

"h. The reason for the proposed annexation is to construct an industrial park,
which will help mitigate the shortage of available industrial space.

"i. The owners of the Property, as developers, cannot reasonably identify the
specific uses within the future industrial park, as such uses will be dictated by the
demands of future businesses that elect to purchase or lease all or some portion of the
Property; however, they do anticipate an initial warehouse distribution.

"j. The potential future uses of the Property may include all uses permitted within
the industrial zoning classifications and the Development Code of the City.

"k. The use of the Property as an industrial park does not conflict with any other

established development plan for the area." (Emphasis added.)

The Board concluded that the proposed annexation would not hinder or prevent

proper growth and development of the area.

The Baggett Group appealed to the district court, which affirmed the Board's

annexation decision. The Baggett Group appeals that decision.



WAS THE BOARD'S DECISION UNSUPPORTED BY SUFFICIENT EVIDENCE OR OTHERWISE

ARBITRARY, CAPRICIOUS, AND UNREASONABLE?

Standards of Review

The Baggett Group argues that the Board's annexation decision cannot be
supported by substantial evidence and is otherwise arbitrary, capricious, and
unreasonable. Our standard of review requires us to first determine whether the district
court observed the requirements placed upon it and then conduct a similar review of the
Board's action. City of Topeka v. Board of Shawnee County Comm'rs, 252 Kan. 432, 434,
845 P.2d 663 (1993). In considering such quasi-judicial decision making, we must
determine whether, as a matter of law, the Board: (1) acted fraudulently, arbitrarily, or
capriciously; (2) issued an order supported by substantial evidence; and (3) acted within
the scope of its authority. 252 Kan. 432, Syl. § 1. The appellate court "should not
substitute [its] judgment for that of the members of the [Board] 'who act as elected
representatives and are able to observe and hear those who testify.' [The appellate court's]
role in annexation decisions is limited. 252 Kan. at 439." In re Petition of City of Kansas
City for Annexation of Land, 253 Kan. 402, 403-04, 856 P.2d 144 (1993). Our Supreme
Court has held that "the determination of whether a board acted arbitrarily or capriciously
depends 'entirely on whether the Board's conclusion on manifest injury was based upon
substantial evidence." Petition of City of Kansas City, 253 Kan. at 408. Because the
manifest injury judicial finding is analogous to a finding that annexation will not hinder
proper growth, the question of whether annexation hinders proper growth similarly
depends entirely on whether the Board's conclusion on this issue was based on substantial
evidence. See Cedar Creek Properties, Inc. v. Board of Johnson County Comm'rs, 249
Kan. 149, Syl. § 2, 815 P.2d 492 (1991).

The Board issued its decision on May 21, 2008, before the amendments to K.S.A.
2010 Supp. 77-621 became effective on Julyll, 2009. Because the agency finding in this



case was made before the 2009 amendments became effective, we apply the standard of
review under K.S.A. 77-621(c)(7), which was in effect when the Board issued its
resolution. See Redd v. Kansas Truck Center, 291 Kan. 176, 177, 239 P.3d 66 (2010).
Thus, we review the agency's determination for evidence "that is substantial when viewed
in light of the record as a whole." K.S.A. 77-621(c)(7). In Kansas, substantial evidence to

support a quasi-judicial finding is defined as

"evidence which possesses both relevance and substance, and which furnishes a
substantial basis of fact from which the issues can reasonably be resolved. [Citation
omitted.] . . .[the court noted that] "[i]t is not the function of an appellate court to reweigh
the evidence; we are concerned only with the evidence which supports the findings
below, and not the evidence which might have supported contrary conclusions. [Citation
omitted.]. . . If there is substantial evidence in the record supporting the Board's
determination of manifest injury, that decision must be affirmed and . . . annexation
stricken down." In re Petition bf City of Shawnee for Annexation of Land, 236 Kan. 1, 21,
687 P.2d 603 (1984).

See Jones v. Kansas State University, 279 Kan. 128, Syl. 5, 106 P.3d 10 (2005); City of
Topeka, 252 Kan. at 440.

Overview of Island Annexation Law
K.S.A. 12-520¢ governs island annexations and provides, in relevant part:

"(a) The governing body of any city may by ordinance annex land not adjoining
the city if the following conditions exist:

(1) The land is located within the same county as such city;

(2) The owner or owners of the land petition for or consent in writing to the
annexation of such land; and

(3) The board of county commissioners of the county find and determine that the

annexation of such land will not hinder or prevent the proper growth and development of



the area or that of any other incorporated city located within such county." (Emphasis
added.)

"A finding that annexation will not hinder proper growth is more than just a
legislative decision that annexation is advisable. It is analogous to finding that annexation
will not cause manifest injury, which is a judicial finding." Cedar Creek Properties, 249
Kan. 149, Syl. 2.

The Baggett Group argues that K.S.A.12-521, the alternate annexation procedure
requiring county commission approval, see 249 Kan. at 155, and particularly the listed
criteria for manifest injury therein "are clearly of value for the Board of County
Commissioners and this Court for determining what is relevant, and what should be
considered to determine if a proposed island annexation will hinder or prevent proper
growth and development." We disagree. K.S.A. 12-521 has application to specific
categories of proposed annexation that are not at issue here. The statute sets forth a
different procedure with separate requirements from K.S.A. 12-520c, which relates
specifically to island annexations such as the one proposed here. See Parnacott,

Annexation in Kansas, 70 J X.B.A. 28, 30-33 (Nov./Dec. 2001).

Analysis of the Evidence

We begin our review of the evidence by analyzing the staff report to the City
Planning Commission. The Baggett Group urges us to consider this evidence as "the most
important source of information for the [Board] to consider." Our Supreme Court has
admonished that the ultimate authority in such matters is the elected officials, not an
appointed advisory commission. Manly v. City of Shawnee, 287 Kan. 63, 70-71, 194 P.3d
1 (2008). Nevertheless, we find the staff report to contain virtually undisputed evidence
regarding the property characteristics and other considerations that served to focus the

debate before both the City Commission and the Board. The report's references to current



development plans for the area are of particular interest because those plans must surely
be a key factor in deciding whether the proposed annexation would "hinder or prevent the

proper growth and development of the area.”

First, the report notes that the annexation reqﬁest "is not consistent with" the
growth management policies found in "Horizon 2020," the City's. formal planning policy
statement, which is referred to "as the primary tool for ensuring timely and orderly
growth." The property "lies outside of the designated Urban Growth Area" and had not
been planned to support urban densities of development during the planning period. The
report also notes that the proposed annexation request was inconsistent with the
recommendations for annexation reflected in the formal planning policy document. The
report concludes with a statement that any development in this area should include "a
plan [to] be tied directly to specific uses for development to mitigate harm to the
surrounding area and to assure that adequate provisions are provided for integrating the

development into the ultimate system when appropriate."

The relative importance of the City's formal plan for development was best stated
by one member of the Baggett Group, who wrote to the Board prior to the open hearing

and stated in material part:

"I am not writing to insist that this property should not be annexed or rezoned. |
am writing to insist that the city and county operate per statute (K.S.A. 12-747), policy
(Horizon 2020) and precedent (Joint City County Ordinance No. 8218). As a property
owner within a 1000 feet of the property to be discussed . . . I made an investment based
on the City/County Comprehensive plan which stated that this area would not be in line
for development for another 10 to 15 years. [That] Plan states:

"The Comprehensive Plan provides a vision for the community. It
is used as a policy guide that identifies the community's goals for
directing future land use decisions. The Plan is also used by property

owners to identify where and how development should occur; by
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residents to understand what the city and county anticipates for future
land uses within the community; and by the city, county and other public
agencies to plan for future improvement to serve the growing population
of the community.

'. .. The Comprehensive Plan is used most often as a tool to

assist the community's decision makers in evaluating the appropriateness

of land development proposals."

The concern that "specific uses" be designated for consideration of the statutory
criteria is a theme of the appellants on appeal. The Baggett Group argues that because
there were no specific uses indicated for the proposed land—other than "within industrial
zoning classifications"—the Board failed to consider how those broad uses would affect
the existing uses in the area surrounding the land to be annexed. As referenced in our
factual summary above, there was mention of some intentions for an industrial park, but
Eldredge repeatedly warned that the proposed uses could only be identified as "within the
industrial zoning classifications." As we have noted above, the applicants' initial letter to
the Board stated that proposed uses were to be with all industrial zoning classifications

and could not be further specified:

"The Property will be used for industrial purposes, but the exact uses can not be
identified at this time. In Cedar Creek, the Court stated that 'in almost every case where
there has been a request for island annexation, there will be a proposed use.' 249 Kan. at
158. In this case, unlike Cedar Creek, the Applicant is a developer, not an end-user of the
Property. The specific uses that will occur on the subject property will be dictated by the
demands of employers that are interested in the site (and further subject to applicable

zoning, subdivision and other use restrictions)."

Those industrial classifications for the City include "industrial/business park
district (IBP)," "limited industrial district (IL)," and "general industrial district purpose
(IG)." Of greatest concern to the landowners are the potential uses that would be

permitted under the IG classification, as they include uses "that would create any of the
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commonly recognized nuisance conditions or characteristics" including continuous,
frequent, or repetitive noises or vibrations; noxious or toxic fumes, odors, or emissions;
electrical disturbances; or night illumination into residential areas. Examples of
permissible activities within the IG classification include explosive storage (including
blasting operations) and intensive industrial usages such as ready mix operations. The
classification standard for IG zoning includes a statement that "[t]he district is generally

incompatible with residential areas and low-intensity commercial areas."

The evidence reflects that there are as many as 11 homes directly adjacent to the
proposed area of annexation and 63 homes are located within 3/4 of a mile from that area.
The area is primarily composed of residential and agricultural use. In fact, the record
indicates that the area to be annexed was currently zoned agricultural and 40% of that
acreage was designated as "prime farmland." These characteristics of the existing
properties within, adjacent to, and near the proposed acreage are not disputed within the

record.

Numerous witnesses appeared before the Board, and some of them noted that the
impact of the annexation was impossible to determine without knowing more about the
intended usage of the land. One such witness challenging the annexation stated that part
of the problem is that "we don't know what their [sic] suggesting." Another witness noted

that it was difficult if not impossible to assess impact without knowing more about usage:

"Not only would that harm existing residents, but it seems to me inconceivable that
anyone else would ever build out there. Any kind of property whether it was residential,
commercial or industrial absent some assurance that they wouldn't have to undergo water
rationing. Now, in fact, we cannot say water rationing is inevitable. And the reason we
can't say that is we don't know what's going in fhere. ... [H]ow can the commission make
a finding that this annexation will not hinder or prevent the proper growth and
development of the area without knowing specifically what the water usage, at least in

the ball park area, might be when the city has stated this is a[n] island annexation, they
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have an interim utility plan which would in fact require our WD6 [Rural Water District

No. 6] to have some uh input here."
The attorney for the Baggett Group stated to the Board:

"I'Y]ou have a right to know on annexation . . . what is the proposed use and what is the
reason. . . I think you must demand to know what the use is. And if not, you have the
responsibility to make a finding you can't determine whether or not it will harm or

adversely affect the nearby property.”
Analysis of the Board's Decision

The Board's decision acknowledges that the potential future uses of the property
"may include all uses permitted within the industrial zoning classifications and the
Development Code of the City." Despite this rather broad finding, the record is silent on
any consideration by the Board of the impact on the current area of those more

potentially deleterious uses that would be permitted under the IG zoning classification.

In Cedar Creek Properties, our Supreme Court faced a situation where Johnson
County precluded evidence of the intended usage of the proposed acreage. In reversing
the board of county commissioners, the court noted the critical need for the board to

know of the intended usage in order to perform its function.

"[SThould the BOCC consider the proposed land use? Defendants argue that the answer is
no, because this would usurp the function of the city zoning authority, and that plaintiff's
remedy lies with the city. This is unpersuasive. The city officials making the decision on
how to zone the land do not represent the residents in outlying areas. For the residents of
outlying areas to have a voice in the land use, there must be some initial consideration by
the BOCC.

"The proposed use or the reason for the requested annexation must be considered

by the BOCC because the use of reason for annexation will affect the future growth of the
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area. In almost every case where there has been a request for island annexation, there will

be a proposed use.

"The BOCC's refusal to consider land use was contrary to the legislative intent
and purpose of K.S.A. 12-520c . .. ." Cedar Creek Properties, 249 Kan. at 158, 160.

Here, we have a variation on these facts; the Board did not refuse evidence on the
proposed uses for the property to be annexed, but rather the developer specified only a
broad category of proposed uses—all of which do not appear to have been considered by
the Board. We see in the record no indication that the Board considered, discussed, made
findings, or entered conclusions on the question whether the uses of the property for
activities "incompatible with residential areas" would hinder or prevent proper
development of the area. In fact, one might conclude that the potential uses predesignated
by formal zoning classification as incompatible with residential areas would hinder or
prevent proper development as a matter of logic. If the proposed uses include those uses
that are incompatible with residential areas, and the existing uses include residential areas
both adjacent to and near the property, wduld not the annexation hinder development? If
the proposed uses include uses that would create commonly recognized nuisance
conditions, would not the annexation acreage be precluded from proper development?
(£.g., who would place their business park next to such nuisances?) At a minimum,
would we not expect the Board to have considered how such uses could somehow be
made compatible by accommodation, restrictions, placement, or otherwise? No such

discussion or findings can be found in the record.

We also note the complete absence of any record evidence suggesting that the
most deleterious of the permitted IG uses would ot hinder proper development. Despite
the persistent protestations of some witnesses that the intended uses for the property were
critical to the Board's decision and that the potential impact could not be assessed without

more specificity, we find no evidence to support a finding that any use that might be
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permitted by the various industrial zoning classifications would not "hinder or prevent"

proper growth and development of this agricultural/residential area. None.

In other words, for the Board to approve the annexation by a mere conclusory
finding without a more careful and deliberative consideration of the extent that any of the
proposed uses might hinder proper development of the area under consideration is both
unsupported by this record and inherently arbitrary and capricious. We do not substitute
our judgment for the Board, but rather conclude that, with all due respect, the Board
failed to perform its function under the law. Where the developer of land in an island
annexation cannot specify the intended uses of the land but provides only a category of
potential uses, the Board must examine those potential uses—or at least the most
potentially deleterious uses—and determine whether those potentially deleterious uses
would "hinder or prevent the proper growth and development of the area." Failing in that
examination, the annexation cannot survive judicial scrutiny under K.S.A. 12-520c. We
are compelled to reverse the district court's order affirming the annexation of the Board

and to remand for further proceedings consistent with this opinion.

The Baggett Group has made additional claims of error on appeal, but our

conclusion above renders the balance of such claims moot.

Reversed and remanded.
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development of the area,” and all other matters, consistent with the decision rendered
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2015 -2019 CIP - FACILITIES PROJECTS - Draft - for Discussion Purposes only

Balance
. CIP Proj.| Expense Constr. Funds in TOTAL
Project # Begin Yr. Yr. Dg. Co. Cost Pza;)fle A — 2014 Budget AVAILABLE Notes
Finance Jail and Youth Services Space
CIP General Contingency 1 $1,201,376 $1,201,376 needs studies - There is $2,114,648 in
allocated reserve funds to be allocated by
the BOCC
Jail Expansion Design 2014 2014 $184,650
Studies
BTBC Roof 2014 2014 $125,000 $125,000 $125,000
JLE Chiller 102 2014 2014 $200,000 $94,000 $106,000, $200,000 Underway
Jail Roof Repair 160 2014 2014 $140,000 $140,000 $140,000 Underway
Jail Temperature Control 142 2014 2014 $180,000 $180,000 $180,000
Public Works Facility 139 2014 2014 $2,628,366 $2,628,366
a;‘:r'l'f Works Facility - Barth |, 2014 2014 $269,000 $269,000 $269,000
There is $75,000 in equipment reserve for
United Way Roof 2014 2014 $433,429 this project. The valleyview fund has just
under $100,000.
Co. portion of repairs and renovations to
Fire Station #1 144 2016 2016 $520,000 Station #1 - Project being evaluated by the
City
Jail Chiller Replacement 143 2017 2017 $250,000 replacement of both chillers
Courthouse Chiller 2015 2015 $150,000
Fairgrounds 65 $6,500,000 $2,000,000 $415,133| $2,415,133
This would either be a renovation of JLE if
Downtown Space Needs $1,500,000 LPD vacates or a renovation of the Public
Works Administration space
Courthot.Jse Stonework . $3,000,000
Renovation
Courthouse Conceal Carry 2017 2017 $1.250,000
update
Jail Expansion 2017 2017 $20,000,000
Youth Services expansion $5,200,000 Multiphase project
TOTALS $40,207,401 $6,637,742 $521,133| $4,743,742

Future Issues:
Dive Team Storage
Evidence Storage
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Memorandum

To:  Board of County Commissioners

Cc:  Craig Weinaug, Mary Miller, Jim Sherman
From: Evan Ice
Date: November 6, 2014

RE: Questions Concerning Value-Added Agricultural Business Conditional Use Permits

Background

On October 22, 2014, a hearing was held before the Board of County Commissioners
concerning CUP-14-00304. This is an application for a conditional use permit that Central
Soyfoods LLC filed for a Value-Added Agricultural Business. The Board referred several
questions to me concerning some of the requirements of a Value-Added Agricultural
Business conditional use permit. This Memorandum contains my responses.

Questions

The full text of the applicable Zoning Regulations is reprinted in Exhibit A. The possibility of
conditional use permit for a Value-Added Agricultural Business was added to the Zoning
Regulations on September 15, 2008, when the Board of County Commissioners adopted
Resolution 08-39. A conditional use permit for a Value-Added Agricultural Business was
added as number 35, after 34 other possible types of conditional use permits (Exhibit A does
not include the other 34 possible types of conditional use permit).

1. Question: Vested Properties. The Subdivision Regulations state that a
vested parcel can be used for single-family homes and for any uses
permitted in the district. Does this apply to Conditional Uses or only uses
which are permitted by right?

Short Answer: A vested parcel is not automatically exempt from
development standards applicable to Conditional Uses and other permitted
uses. The text and intent of the applicable conditional use permit or other
permitted use should be consulted to determine the requirements that

apply.

More Detailed Answer: In my opinion, a vested parcel loses its protection during
the conditional use permit process. Section 11-101(e)(2)(iv) (emphasis added) of
the Subdivision Regulations contains the following provision:



“For property in the Unincorporated Areas of Douglas County, a Lot of Record or
a Parcel lawfully created within the A (Agricultural) District, A-1 (Suburban-Home
Residential) District, or R-1 (Single-Family Residential) District in the
Unincorporated Area of Douglas County on or before December 31, 2006, that
has been maintained in individual Ownership, may be used for residential
purposes for a single-family home or for another use allowed within the
District the property is located in, without further review under this Article,
until such Lot of Record or Parcel is further Subdivided.”

The full text of 11-101(e) is reprinted in Exhibit B. This provision specifically
grandfathers continued use of tracts of land that were legally created/subdivided
in accordance with the Subdivision Regulations in effect when the current
Subdivision Regulations were adopted in 2006. This relates to uses that are
allowed as a matter of right in a particular district, not uses which may be allowed
if the property is rezoned to a different district. If a property owner chooses to
rezone his property, new uses are allowed as a result of the new zoning and will
have to comply with the then-applicable regulations, which may include platting
the subject property. Because a conditional use permit is treated the same as a
rezoning and allows the owner to do something on his property that he could not
otherwise do, | conclude that the grandfathering protection does not automatically
continue to apply with respect to the new use that the conditional use permit
allows. The text and intent of the applicable conditional use permit provision
should be consulted to determine the requirements that apply.

A similar analysis applies to temporary business uses authorized pursuant to 12-
319-5.01 of the Zoning Regulations. A temporary business use is not permitted
by right, but rather requires approval of the Board. The Board may condition this
approval upon compliance with a number of development standards. In my
opinion, a parcel vested pursuant to Section11-101(e)(2)(iv) of the Subdivision
Regulations does not automatically exempt the parcel from the development
standards of a temporary business use.

For clarification, other uses allowed in the zoning district as a matter of right may
also require minimum frontage, minimum site area, and/or other development
standards. For instance, a Rule Home Business Occupation established after
August 16, 2000 must have a minimum site area of 5 acres. In my opinion,
Section 11-101(e)(2)(iv) of the 2006 Subdivision Regulations does not supersede
this development standard that was added to the Zoning Regulations six years
earlier. Another example is a fireworks stand. Although there is not currently a
minimum site area, there are a number of other development standards. A
“vested parcel” under the 2006 Subdivision Regulations is not automatically
exempt from these development standards. If the Board chooses to add a
minimum site area requirement to the fireworks stand regulations at some point in
the future, a vested parcel will have to comply unless the Board expresses an
intent to grandfather then-existing parcels. Finally, if the Board amends the
Zoning Regulations to eliminate a permitted use from the Agricultural District, a
vested parcel would no longer have the right to that use (except as a non-
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conforming use). Bottom line, the text of the applicable regulation and the intent
of the Board must be consulted to determine the extent to which development
standards apply to a vested parcel.

2. Question: Minimum Site Area. Does an existing “vested parcel”
automatically satisfy the minimum site area requirement or does a site
seeking a Value-Added Agricultural Business conditional use permit have
to satisfy the minimum agricultural site area then in effect? If the property
must satisfy the minimum agricultural site area then in effect, what does
this mean?

Short Answer: The minimum site area requirement applies to a parcel that
is “vested” under the Subdivision Regulations. There is no objective
minimum site area for a Value-Added Agricultural Business, but 5 acres
should be sufficient.

More Detailed Answer:  Section 12-319-4.35.g provides a Value-Added
Agricultural Business must satisfy the following:

“Minimum Site Area: A minimum site area is consistent with the County adopted
policy for agricultural uses.”

Admittedly, this is a gray area. There is no discussion in this staff report, Planning
Commission Meeting Minutes, or County Commission Meeting Minutes that
indicates any intent to exempt “vested parcels” from this requirement. For the
reasons stated above in my response to Question #1, | believe that the minimum
site area requirement does apply to a Value-Added Agricultural Business located
on a “vested parcel.”

The question, then, turns to what does the requirement mean? The following is a
brief overview of the progression of the minimum site area requirement:

e When staff initially submitted the proposed regulation to the Board on April
16, 2008, the minimum site area presented was 80 acres.

e The April 16, 2008 County Commission Meeting Minutes do not reveal
that this 80 acre minimum site area was discussed.

e The July 25, 2008 Planning Commission Meeting Minutes reveal that the
proposed minimum site area had been reduced to 40 acres before it was
submitted to the Planning Commission. Staff discussed the 40 acre
minimum and suggested that it be changed so that a certain specific
acreage was not required. Staff explained that the number of acres is
often consulted when determining whether a building is an agricultural
building, exempt from the Zoning Regulations and the Building Codes and,
if the parcel is at least 40 acres, staff usually does not require further
evidence of an agricultural use. Staff went on to say, however, that 40
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acres is not a hard and fast rule. For parcels less than 40 acres, staff
requires income tax returns or other evidence that the parcel is truly being
used for an agricultural use. Staff informed the Planning Commission that
the Board had recently adopted a policy on this issue.

e Based upon this discussion, the Planning Commission instructed staff to
eliminate the 40 acre minimum site area and amend the requirement such
that the minimum site area is “consistent with the County adopted policy
for agricultural uses.” The Planning Commission sent this language to the
Board with a recommendation for approval.

e The Board adopted this language, which is the language in the current
regulations, on September 15, 2008. The County Commission Meeting
Minutes do not reveal that the minimum site area requirement was
discussed.

As staff informed the Planning Commission July 25, 2008 meeting, the Board
adopted a policy for agricultural use shortly before the meeting. The Board
adopted the policy on July 2, 2008, by Resolution No. 08-25. The full text of this
Resolution is reprinted in Exhibit C. Section 1 of this Resolution provides the
following policy:

“Administrative Policy Ratified and Affirmed. The following administrative policy for
the determination of eligibility as an agricultural building, exempt from the Zoning
Regulations, as amended, and eligible for an exemption from the Building Code, as
amended or superseded by a subsequent code, is ratified and affirmed:

a. If the premises on which the proposed building is located consists of 40 or
more contiguous acres, the Department of Zoning & Codes will generally rely upon the
owner’s certification that the building is (if already constructed) and will be used solely for
agricultural purposes, without further documentation.

b. If the premises on which the proposed building is located consists of less
than 40 contiguous acres, the owner shall provide the Department of Zoning & Codes
additional documentation to establish to its satisfaction that the owner or tenant of the
premises uses the premises for an agricultural use and that the building is (if already
constructed) and will be used as an accessory to such agricultural use. Such additional
documentation shall generally include a copy of Schedule F to the owner’s most recent
IRS Form 1040, and may include additional documentation.”

This County policy is established as a guide for determining when a use is
exempt from the Zoning Regulations and a building on the property is an
agricultural building, exempt from the Building Code. The problem here is that it
is unclear how to apply the adopted County policy when the use is not an
“agricultural” use, but rather is a Value-Added Agricultural Business. One thing
that is clear: this is not the minimum acreages identified the table in Section 12-
318 of the Zoning Regulations, because the various acreages in that Table have
nothing to do with acreages to determine whether a use and building is
agricultural and exempt from the Zoning Regulations and the Building Code.
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Furthermore, that Table is not what Linda Finger referenced in her remarks to the
Planning Commission on July 25, 2008, when she stated the Board had recently
adopted a policy and requested this standard be changed from “40 acres” to
“County adopted policy.” She was referencing Resolution No. 08-25 and the
policy language quoted above, which was adopted about three weeks before that
Planning Commission Meeting.

As stated in the policy, the necessary acreage determination is made on a case-
by-case basis, depending upon whether the Zoning & Codes Department
concludes that there is truly an agricultural use. The disconnect here, however, is
that a Value-Added Agricultural Business does not require any underlying
agricultural use. In other words, the applicant does not need to prove that the site
is being used for an agricultural use. Therefore, the applicant does not need to
file income taxes as a farmer and does not need to provide other documentation
evidencing an agricultural use on the subject property. The result is that the
minimum acreage requirement for a Value-Added Agricultural Business does not
mesh with County policy on agricultural uses.

The minimum site area requirement must mean something. The most
reasonable analysis is to look at the requirements of the other comparable uses
in the Zoning Regulations. A Rural Home Business Occupation is somewhat
comparable, in that it also permits the operation of a business in the Agricultural
District and also has a limitation of 4 full-time equivalent employees. The
minimum site area for a Rural Home Business Occupation is 5 acres. Based
upon the ambiguities discussed above, it is reasonable to conclude that a 5acre
site satisfies the minimum site area for a Value-Added Agricultural Business. It is
possible that a smaller acreage could also satisfy the minimum site area
requirement, but | am not addressing that issue at this time.

. Question: Minimum Frontage Requirement. Does an existing “vested
parcel” automatically satisfy the frontage requirement or does a site
seeking a Value-Added Agricultural Business conditional use permit have
to satisfy the Access Management Regulations then in effect?

Short Answer: The minimum frontage requirements in the Access
Management Regulations do not apply to tracts of land that are vested
under the Subdivision Regulations.

More Detailed Answer:  Section 12-319-4.35.h provides a Value-Added
Agricultural Business must satisfy the following:

“Road Access and Frontage: The site must have direct access to a full maintenance public

road and the site shall meet the minimum frontage requirements in accordance with the
Access Management Regulations.”

It can be argued that road frontage must satisfy the current Access Management
Regulations, even for “vested parcels,” for the reasons discussed above. There
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are, however, several differences reasons which lead me to believe that the
conditional use permit should not be automatically denied based upon lack of
frontage. In other words, a tract of property that was legally divided on or before
December 31, 2006 and is vested for a single-family home is not automatically
prohibited from receiving a Value-Added Agricultural Business conditional use
permit based solely upon frontage. Therefore, this is an exception to the general
rule that development standards generally apply to vested parcels.

First, the subject property already has an entrance onto the adjacent public road
and no additional entrance is being sought. The County Engineer has confirmed
the limited traffic generated by the Value-Added Agricultural Business will not
create any traffic hazards. Therefore, there is no policy reason to interpret the
regulation in a manner so as to automatically deny the conditional use permit.

Second, and more importantly, the Board specifically made an interpretation of
the frontage requirement on April 16, 2008, when it initiated the text amendment
to authorize conditional use permits for a Value-Added Agricultural Businesses.
At that meeting, the Board concluded that the frontage requirement would be
satisfied for a “vested parcel” if the access was determined to be safe. Excerpts
from the April 16, 2008 County Commission Meeting Minutes are reprinted in
Exhibit D. The proposed text amendment was initiated in response to a specific
request for a proposed use at a specific site. Without this interpretation, the new
regulations, drafted in response to a specific request for a specific proposed use
at a specific site, would be interpreted to require denial of a Value-Added
Agricultural Business conditional use permit at that site. This result would be
directly contrary to what the Board was attempting to accomplish when it initiated
the text amendment. As a result, the road access and frontage requirement
should not be interpreted in such a way.

If the County Engineer or Board determine that the available access and frontage
will create traffic hazards or other deleterious effects, the Board can impose
additional conditions to ameliorate the safety problems or, if additional conditions
cannot ameliorate the safety problems, the Board can deny the conditional use
permit altogether.

Question: Additional Conditions. Can planning impose an extra set of
more stringent requirements (such as comparing rule home business
occupation requirements to the Value-Added Agricultural requirement and
choosing the most stringent of the two on each point) when the application
is for a Value Added Agricultural Business conditional use permit?

Short Answer: Yes, the Board can add conditions in addition to the items
that the Zoning Regulations specifically require for a Value-Added
Agricultural Business.

More Detailed Answer: And this is a conditional use permit. As with all conditional
use permits, the Golden factors and other relevant criteria should be addressed.
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According to Section 12-319-1.02 of the Zoning Regulations, the Board can
approve a conditional use permit “with or without conditions, provided that the
public health, safety, morals, and general welfare will not be adversely affected,
that ample off-street parking facilities will be provided, and that necessary
safeguards will be provided for the protection of surrounding property, persons,
and neighborhood values.” The Board can impose any conditions it determines
necessary to minimize off-site impact of the conditional use. Or, if the Board
determines that conditions are not sufficient, it can deny the conditional use
permit based upon the Golden factors and other reasons.

Recommendation

| recommend that the Board consider amending the requirements for a Value-Added
Agricultural Business conditional use permit. First, the Board could clarify the ambiguities
discussed above to avoid future misunderstandings and/or challenges. Second, the Board
may not agree with the requirements imposed by that Board in 2008 or may disagree with
the results discussed above. In any event, this Board is free to initiate a text amendment to
impose the requirements that this Board desires.
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Exhibit A
[From Zoning Regulations]

12-319-1. CONDITIONAL USES AND CONDITIONAL USE PERMITS

12-319-1.01. Recognizing that certain uses may be desirable when located in the community, but that these uses
may be incompatible with other uses permitted in a district, certain conditional uses listed in section 12-319-4 below, when
found to be in the interest of the public health, safety, morals and general welfare of the community may be permitted,
except as otherwise specified, in any district from which they are prohibited.

12-319-1.02. Before the establishment of, or before any changes in a conditional use, the application shall
be filed with the Planning Commission requesting such establishment or change. The Planning Commission shall
hold a public hearing as provided for in section 12-324, and shall review such plans and statements and shall, after a
careful study thereof, and the effect that such buildings, structures, or uses will have upon the surrounding territory,
submit a recommendation with findings of fact to the Board of County Commissioners within thirty days following
said hearing, which shall include, but not be limited to, the following criteria:

a. Zoning and Uses of Properties Nearby;

b. Character of the Area;

c. Suitability of Subject Property for the Uses to Which It has been Restricted

d. Length of Time Subject Property has Remained Vacant as Zoned;

e. Extent to Which Removal of Restrictions will detrimentally affect Nearby Property;

f. Relative Gain to the Public Health, Safety, and Welfare by the Destruction of the Value of the Petitioner's
Property as Compared to the Hardship Imposed upon the Individual Landowners;

g. Conformance with the Comprehensive Plan; and,

h. Professional Staff recommendation.

Following receipt of the Planning Commission's recommendation and Findings of Fact, the Board of County
Commissioners may within the specifications herein provided, permit such buildings, structures, or uses, with or without
conditions, provided that the public health, safety, morals, and general welfare will not be adversely affected, that ample off-
street parking facilities will be provided, and that necessary safeguards will be provided for the protection of surrounding
property, persons, and neighborhood valued.

12-319-1.03. Application for a Conditional Use Permit shall be made to the Planning Commission upon
appropriate forms available from the Director of Planning. Such application shall be made at least forty-five days
prior to a regularly scheduled Planning Commission meeting.

12-319-1.04. Each application for a Conditional Use Permit shall be accompanied by twenty-eight copies of such
plans and accompanying data as to demonstrate its conformance with the requirements of the Zoning Regulations.

12-319-1.05. Regardless of whether or not the Planning Commission approves or disapproves a
Conditional Use Permit, if a protest petition against such amendment is filed in the office of the County Clerk within
14 days after the date of the conclusion of the public hearing pursuant to the publication notice, signed by the
owners of record of 20% or more of any real property proposed for a Conditional Use Permit or by the owners of
record of 20% or more of the total area required to be notified by this act of the proposed Conditional Use Permit for
a specific property, excluding streets and public ways, the Conditional Use Permit shall not be approved except by at
least a 3/4 vote of all the members of the Board of County Commissioners.

12-319-1.06. The proposed use shall meet all applicable State and Federal regulations.
# # # # # # #

[Sections 12-319-2 and 12-319-3 Omitted]
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# # # # # # #

12-319-4. CONDITIONAL USES ENUMERATED

The following conditional uses may be approved by the Board of County Commissioners as provided in this section:

# # # # # # #

[Sections 12-319-4.1 through 12-319-4.34 Omitted]

# # # # # # #
12-319-4.35. Value-added Agricultural Business. A business that economically adds value to an agricultural

product as a result of a change in the physical state of an agricultural commodity that is not produced on the site, by
manufacturing value-added products for end users instead of producing only raw commodities. Value-added products may

include:

b.

A change in the physical state or form of the product (such as milling wheat into flour or making strawberries into
jam).

The physical segregation of an agricultural commodity or product in a manner that results in the enhancement of
the value of that commodity or product (such as an identity preserved marketing system).

Agricultural value-added businesses shall meet each of the following location and development standards:

Employees: A maximum of 4 full-time equivalent employees shall be allowed.

Buildings or Structures: The total square footage for all buildings used in the operation, production, and storage of
materials shall not exceed 10,000 sq feet. Structures are required to be upgraded to meet commercial building
code requirements if used for more than storage of raw agricultural materials.

Deliveries to/from the site: Commercial vehicles that exceed 5 tons (gvw) in capacity shall be limited to two trips
(to and from the site) per day.

Environmental considerations: No part of the production of the value-added product may result in dispersal of
smoke or particulate matter emissions that exceeds federal EPA standards.

Equipment: All equipment used in the production of the value-added product shall be located wholly within a
building or structure, or be screened from public rights-of-way and adjacent residential buildings. In either case,
the associated noise, light and vibrations from the production operation shall not be perceptible at the site
boundary/property lines.

Storage of products: Shall be enclosed within a building or structure so that it is not visible from the site
boundary/property lines.

Minimum Site Area: A minimum site area is consistent with the County adopted policy for agricultural uses.

Road Access and Frontage: The site must have direct access to a full maintenance public road and the site shall
meet the minimum frontage requirements in accordance with the Access Management Regulations.

Signage: One sign, limited to no more than 6 square feet in area, shall be visible from a public road, identifying the
business. The sign shall be located no closer than 10 feet from the road easement/right-of-way line. No other
signs may be posted or erected on the property.
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Exhibit B

[From Subdivision Regulations]

Section 11-101  General Provisions

#

#

# # # # # #
[Sections 11-1101 (a) through (d) Omitted]

# # # # # #

(e) Vested Rights

(1) A division of land created in conformance with this Article, or created in conformance with the
Exemption section of the adopted Subdivision Regulations that were in effect prior to December
20, 2006, and said division of land was filed and recorded as a Plat of survey, deed, or affidavit of
equitable interest identifying the division as a separate Tract of real estate at the Register of Deeds

office:
()
(i)

On or before June 1, 2005; or

After June 1, 2005, and as of December 31, 2006, provided a division of land made after
June 1, 2005, met the 10 acre requirement and other requirements for a residential
building permit pursuant to Douglas County Resolution No. 05-6-5 and resolutions
extending such Resolution, shall remain lawfully existing, retaining established rights to
the issuance of a building permit, subject to additional regulatory authority of the
Governing Body.

Such legally created Parcel shall not be subject to further review under this Article; unless or until it is
further divided.

(2) Lot of Record or Non-Conforming Lots/Parcels

0

(i)

(iii)

(iv)
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In the City of Lawrence, a Lot of Record or Parcel created before the Effective Date of
this Article that has been maintained in individual Ownership, may be used for residential
purposes for a detached Dwelling or for another use that is allowed in the UR (Urban
Reserve) District without further review under this Article, until such Lot of Record or
Parcel is further Subdivided.

In the City of Lawrence, Nonconforming Lots/Parcels that meet the requirements of
Section 20-1504 of the Land Development Code may be used in accordance with Article
15 without further review under this Article, until such Lot/Parcel is further Subdivided.

In the City of Lawrence, properties which include partial Lot descriptions or multiple Lot
descriptions which were created prior to December 19, 2006, are not subject to review
under this Article if the property meets the standards of either the zoning district that it
was governed by when the property was created or the current zoning district in which it
is located unless the development pattern of the property is altered.

For property in the Unincorporated Areas of Douglas County, a Lot of Record or a Parcel
lawfully created within the A (Agricultural) District, A-1 (Suburban-Home Residential)
District, or R-1 (Single-Family Residential) District in the Unincorporated Area of
Douglas County on or before December 31, 2006, that has been maintained in individual



(3)

Ownership, may be used for residential purposes for a single-family home or for another
use allowed within the District the property is located in, without further review under
this Article, until such Lot of Record or Parcel is further Subdivided.

For property in the Unincorporated Areas of Douglas County, a Parcel created to divide off an
existing residential building and grounds from a larger Parcel pursuant to Section 11-101(d)(2)(ix)
through the recording of a Homestead Exemption Survey, when the principal building on the Parcel
is for single-family residential purposes, shall have no further review under this Article until such
Parcel is further Subdivided only when:

) The residential building existed on site on or before December 31, 2006;

(i) It is served by a Potable Water source located on the Parcel that includes the existing
residential building improvement;

(iii)  The Parcel conforms with the County’s Sanitary Code; and,

(iV) That Parcel is zoned either A (Agricultural), A-1 (Suburban Home Residential), VC
(Valley Channel), or R-1 (Single-Family Residential).

Upon the recording of a Final Plat, development rights in land covered by that Plat shall vest in
accordance with K.S.A. 12-764. This vesting shall be effective only so long as the same general
category of residential uses is continued; any significant change of use shall subject the property to
additional review and the applicability of additional regulations, which may affect some rights that
are vested as to the particular use and the particular pattern of development. The development
rights for a single-family residential Subdivision shall expire in accordance with K.S.A. 12-764.
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Exhibit C
RESOLUTION NO. 08-25

A RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS OF DOUGLAS COUNTY,
KANSAS, RATIFYING AND AFFIRMING THE ADMINISTRATIVE POLICY TO ASSIST IN
THE DETERMINATION OF AN AGRICULTURAL USE FOR GRANTING AN AGRICULTURAL
BUILDING EXEMPTION

WHEREAS, on September 23, 1966, the Board of County Commissioners of Douglas County, Kansas
(the “Board”) adopted the Douglas County Zoning Resolution which applied to the unincorporated territory of
Douglas County, Kansas (the “County”).

WHEREAS, on September 11, 1985, by Resolution 85-46, the Board codified such zoning regulations,
together with all amendments that had previously been made thereto, which zoning regulations have been
subsequently amended in certain respects and such zoning regulations, as previously amended, are hereinafter
referred to as the “Zoning Regulations.”

WHEREAS, Section 4-6.02 of the Zoning Regulations prohibits the erection, conversion, enlargement,
reconstruction, structural alteration, or use of a building, except for a use permitted in the zoning district in which
the building is located.

WHEREAS, as a general rule, the Zoning Regulations do not permit a storage shed or other similar
building on a premises unless it is accessory to another building or use that is specifically permitted.

WHEREAS, Section 4-6.01 of the Zoning Regulations, however, provides that the Zoning Regulations
do not apply to the erection or maintenance of buildings as long as such buildings are used strictly for agricultural

purposes.

WHEREAS, Section 3-1.03a of the Zoning Regulations defines an “agricultural building” as follows:

A structure designed and constructed to house farm implements, hay, grain, poultry, livestock, or other
horticultural products. Such structure shall not be a place of human habitation or a year-round place of
employment where agricultural products are processed, treated or packaged; nor shall it be a building or structure
open year-round for use by the public. A “farmer’s market” building will be considered an agricultural building so
long as it is located on the farmstead where the products are grown.

WHEREAS, on June 9, 1999, by Home Rule Resolution No. 99-6-2, the Board, adopted “The
Uniform Building Code - 1997 Edition” (the “Building Code”), as published by the International Conference of
Building Officials, with various amendments thereto, which the Board has subsequently further amended and
codified at Article 1 of Chapter III of the County Code, and which the Board may further amend or replace by a
different building code.

WHEREAS, the Building Code generally requires a building permit for the erection, construction,
alteration, moving, converting, extension or enlargement of a building, except a building permit is not required
for a building to be used solely for agricultural purposes if the owner completes and files with the building
official certain specified certificates and applications.

WHEREAS, Section 106.2 of the Building Code (Section 3-105.1 of the County Code) defines an
“agricultural building” and a “building to be used solely for agricultural purposes” as follows:

For purposes of this Section, an “agricultural building” and a “building to be used solely for agricultural

i)

purposes” is a structure designed, constructed, and used solely to do any one or combination of the
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following: (a) to house hay, grain, poultry, livestock, or other agricultural or horticultural products; (b) to
sort, grade, wash, weigh, package, or otherwise prepare agricultural or horticultural products produced on
site for market; (c) to prepare, sort, or house agricultural inputs if such agricultural inputs are to be planted
or otherwise used in connection with agricultural pursuits (i) on site, (ii) on other property under common
control of the owner or tenant of the property on which the building is located, or (iii) on other property if
the use on other property is ancillary to the use of such agricultural inputs on property under (i) or (ii); or
(d) to house farm implements, tools and equipment used in connection with any of the foregoing.

Except as expressly provided above, a building is not an “agricultural building* or a “building to be used
solely for agricultural purposes” if it is a place of human habitation or a place of employment where
agricultural or horticultural products not produced on site are processed, treated or packaged; nor is it an
agricultural building if it is a place used by the public (other than a temporary “farmer’s market”
predominantly for the sale of agricultural or horticultural products produced or grown on site).

WHEREAS, the County Department of Zoning & Codes is regularly faced with requests for owners of
property to permit the construction of a storage shed or similar building not accessory to another permitted
building, which requires a determination of whether the premises is used for agricultural purposes and building is
or will be an agricultural building.

WHEREAS, to aid in the determination of whether a building is or will be an agricultural building, the
County Department of Zoning & Codes has adopted an administrative policy, which the Board desires to ratify
and affirm.

NOW, THEREFORE, the Board of County Commissioners of Douglas County, Kansas, sitting in
regular session this 2™ day of July, 2008, does hereby resolve as follows:

1. Administrative Policy Ratified and Affirmed. The following administrative policy for the determination
of eligibility as an agricultural building, exempt from the Zoning Regulations, as amended, and eligible for an exemption
from the Building Code, as amended or superseded by a subsequent code, is ratified and affirmed:

a. If the premises on which the proposed building is located consists of 40 or more contiguous
acres, the Department of Zoning & Codes will generally rely upon the owner’s certification that the building is (if
already constructed) and will be used solely for agricultural purposes, without further documentation.

b. If the premises on which the proposed building is located consists of less than 40 contiguous
acres, the owner shall provide the Department of Zoning & Codes additional documentation to establish to its
satisfaction that the owner or tenant of the premises uses the premises for an agricultural use and that the building
is (if already constructed) and will be used as an accessory to such agricultural use. Such additional
documentation shall generally include a copy of Schedule F to the owner’s most recent IRS Form 1040, and may
include additional documentation.

2. Applicability of Other Regulations. The foregoing administrative policy does not mean that the actual
use of the building need not satisfy the other requirements or prohibitions of an agricultural building or any other applicable
governmental regulations. The use of any building, even though previously determined to be an exempt agricultural
building, in a manner not in accordance with applicable definitions shall constitute a violation of the applicable regulations.

3. Not Exclusive Policy. The foregoing policy is not exclusive of other administrative policies the Douglas
County Department of Zoning & Codes may adopt and apply from time to time in furtherance of its oversight and
enforcement of the Zoning Regulations and the Building Code.

4. Effective Date. This Resolution shall take effect and be in force from and after its adoption.
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IN WITNESS WHEREOF, the foregoing Resolution was adopted this 2™ day of July, 2008.

ATTEST:

BOARD OF COUNTY COMMISSIONERS OF DOUGLAS
COUNTY, KANSAS:

Bob Johnson, Chair

Jere McElhaney, Member

Charles Jones, Member

Jameson Shew, County Clerk
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Exhibit D
[From April 16, 2008 County Commission Meeting Minutes]

BOCC Minutes -- related to Access Management Stds
MISCELLANEOUS & ACCESS REQUIREMENT 04-16-08

Linda Finger, Planning Resource Coordinator, and Keith Browning, Director of Public Works, asked the Board for
an interpretation regarding application of the Access Management Regulations to the proposed new conditional use
of "Value Added Agriculture Businesses". Browning stated the property owned by Bill Schaetzel was purchased
prior to October 25, 2006. The property has 1074 feet, not the required 1320 feet of road frontage on a minor
collector. Using the Access Management Regulations, the existing parcel would be eligible for a road cut for a
single-family residence. Browning stated the Access Management Regulations were not restricted to application of
only residential properties and that he would apply the same process to any use proposed on a “vested' parcel of
land. He asked if the Board would agree with this interpretation of the regulations. The Board discussed whether
the access, if determined safe, to a “value- added agriculture business' property should have to meet the minimum
frontage requirements or be considered as having vested rights to a road cut with less than the minimum road
frontage. The Board broadened the discussion to all conditional use requests, not just requests for value-added
agricultural businesses. Johnson stated he felt Board created the access dilemma for existing parcels when the new
regulations were adopted and that parcels with less than the required road frontage should be permitted access.

® Page 15



PC Staff Report — 9/22/14
CUP-14-00304 Item No. 3-1

PLANNING COMMISSION REPORT
Regular Agenda —Public Hearing Item
PC Staff Report
9/22/14
ITEM NO. 3 CONDITIONAL USE PERMIT FOR CENTRAL SOYFOODS LLC; 1168 E
1500 RD (MKM)

CUP-14-00304: Consider a Conditional Use Permit for Central Soyfoods LLC, a Value Added
Agriculture use, at 1168 E 1500 Rd. Submitted by David Millstein, property owner of record.

STAFF RECOMMENDATION: Staff recommends approval of the Conditional Use Permit, CUP-
14-00304, for Value Added Agriculture subject to the following conditions:

1. The following standards shall apply to the use:

a. A maximum of 4 full-time equivalent employees are permitted.

b. The structure in which the use is conducted may be up to 3,600 sq ft.

c. No equipment that creates noise, vibration, electrical interference, smoke or particulate
matter emission perceptible beyond the property lines or in excess of EPA standards is
allowed.

d. All equipment and materials used in the business must be stored indoors.

No retail sales of products shall occur on the site.

f. Deliveries from trucks with a GVWR (Gross Vehicle Weight Rating) of more than 5 tons
are limited to no more than 2 per week. This does not apply to incidental deliveries
such as Fed Ex and UPS.

®

2. Provision of a revised CUP plan with the following changes:

a. General CUP notes added per Planning approval.

b. Parking area expanded to 5 parking spaces, with one being ADA accessible, and
dimensions of the parking area noted on the plan.

c. Evergreen trees added to screen the south side of the parking area.

d. Location of holding pond/lagoon shown on the plan.

e. Standards listed in Condition No. 1 noted on the plan.

f. Addition of the following note: “The Conditional Use Permit will be administratively
reviewed by the Zoning and Codes Office in 5 years and will expire in 10 years from the
approval date noted on the plan unless an extension is approved by the County
Commission prior to that date.”

Reason for Request: "We are making this request to modify the existing structure at this
proposed location to house a new facility for Central Soyfoods LLC, a producer of organic tofu in
Lawrence since 1978. The current facility is located at 710 £ 22" Street and has proven to be
difficult to maintain the sanitary standards necessary for continued use.”

KEY POINTS
The subject property is located on and takes access from E 1500 Road, which is classified as a
Principal Arterial in the Douglas County Access Management Road Classification Map.
The property is located within the Urban Growth Area of the City of Lawrence.

ATTACHMENTS
A --CUP Plans
B —Public Communications
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ASSOCIATED CASES/OTHER ACTION REQUIRED

Approval of the Conditional Use by Board of County Commissioners.

Applicant shall obtain a permit for the Conditional Use from the Zoning and Codes Office prior
to commencing the use.

Applicant shall obtain a building permit from the Zoning and Codes Office for the conversion
of the residence to a soybean processing facility prior to construction.

PUBLIC COMMENT RECEIVED PRIOR TO PRINTING

The owner of the adjacent property to the south visited the planning office to discuss the
project and expressed concern with possible impacts it could have on her property and
property value.

Email received from Wayne and Nancy Othick, property owners in the area, which expressed

concern that allowing the use could lead to other types of factories or businesses in the area.
They were also concerned with the possibility that the business might grow larger than

currently proposed and that a lagoon for wastewater might contaminate the ground water.
Phone call from Linda Long discussing possible impacts and conditions that could be applied.
Email and phone calls from Michael Manley, property owner in the area, expressing opposition

to the proposal.

GENERAL INFORMATION

Current Zoning and Land Use:

Surrounding Zoning and Land Use:

A (Agricultural) District; vacant residence.

A (Agricultural) District in all directions;

V-C (Valley Channel), F-F (Floodway Fringe Overlay), and F-
W (Floodway Overlay) Districts to the north;

Surrounding land uses include agriculture, rural residences,
the Wakarusa River, and woodlands.

(Figure 1)

|

|

|
I

Figure 1a: Zoning of the area. Subject property
is outlined.

Figure 1b: Regulatory Floodplain in the area. The
dark area is the regulatory floodway, the lighter
colored area is the regulatory floodway fringe.
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Figure 1c: Land use in the area.

Site Summary

Subject Property: Approximately 5 acres
Existing structure: 1,756 sq ft
Proposed structure: 2,812 sq ft
Bean bin 6 ft x 14 ft: ~320 sq ft

(500 bushel capacity)

Summary of Request

The Conditional Use Permit is requested to accommodate a Value Added Agricultural Use on the
subject property. The proposed use, a soybean processing facility, meets the definition of lValue
Added Agriculture provided in Section 12-319-7.35 of the County Zoning Regulations:

“A business that economically adds value to an agricultural product as a result of a change
in the physical state of an agricultural commodity that /s not produced on the site, by
manufacturing value-added products for end users instead of producing only raw
commodities. Value-added products may include:

a. A change in the physical state or form of the product (such as milling wheat into flour
or making strawberries into jam).

b. The physical segregation of an agricultural commodity or product in a manner that
results in the enhancement of the value of that commodity or product (such as an
identity preserved marketing system).”

The proposed use, processing soybeans into tofu and tempeh, is a change in the physical
state of the product and would fit example ‘a’ of the definition above.
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The residence would be converted into a processing facility and a bean bin would be installed
to the rear of the house. The on-site septic system would serve the employees; however, the
water used in the processing and washing of the soybeans would be kept in a holding pond or
lagoon. The holding pond will be engineered and will be regulated by the Kansas Department
of Health and Environment (KDHE).

l. ZONING AND USES OF PROPERTY NEARBY

The subject property and surrounding area are zoned A (Agricultural) District. V-C (Valley
Channel) zoning is located to the north in generally the same location as the F-F (Floodway Fringe
Overlay) and F-W (Floodway Overlay) Districts associated with the Wakarusa River (Figure 1).
Land uses in the nearby area include rural residences, agricultural land and riparian woodland.

Staff Finding — The area is rural in character and is zoned A (Agricultural) District with land to
the north along the Wakarusa River also being zoned V-C (Valley-Channel) District and F-F
(Floodway Fringe Overlay) and F-W (Floodway Overlay) Districts. Surrounding uses are
predominantly rural residential and agricultural. A Value Added Agriculture Use could be
compatible with the existing uses if conditions were applied to the use to insure compatibility with
nearby residences.

. CHARACTER OF THE AREA

Figure 2: Characteristics of the area: Street network: Principal arterials shown in red, major
collectors in orange, minor collectors in yellow. Boundary of the city property to the east with the
proposed site of the Wakarusa Wastewater Treatment Plant shown in yellow. Floodplain shown
in red. Subject property identified with a star.

The area is bounded on the north by the Wakarusa River and its associated floodplain, and
contains primarily agricultural and rural residential land uses. Large parcel residential properties
are located throughout the area and are adjacent to the south of the subject property on E 1500
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Road. E 1500 Road, designated as County Route 1055 in the Douglas County Access Management
Map, is classified as a principal arterial. Approximately one-half mile to the east of the subject
property is property (approximately 530 acres) that has been annexed into the City and rezoned
for development of the Wakarusa Wastewater Treatment Plant. The plant is expected to utilize
approximately 16 acres of the property and the remainder will remain in agricultural use. (Figure
2).

Staff Finding — This is an agricultural area with rural residences. A city wastewater treatment
plant will be located on a 530 acre lot to the east, but the majority of this lot will remain in
agricultural production. County Route 1055, a principal arterial, provides access through the area.
A Value Added Agriculture use should be compatible with the character of the area.

I11.  SUITABILITY OF SUBJECT PROPERTY FOR THE USES TO WHICH IT HAS BEEN
RESTRICTED

Applicant’s response:

“The subject property is suitable for Central Soyfoods for several reasons: We now
share a building with a roofing company on one side and a body shop on the other
making pest control difficult and because of the nature of the materials used in the
body shop, paint etc, fumes are a problem. A stand alone facility would be a step
forward. Central is an agricultural enterprise based on value added agricultural
processes. Its by-products are used by several local organic producers as fertilizer for
the vegetables they grow and that are consumed by Lawrencians. This location allows
us to have the flexibility to use any excess okara (the by-produce) in our own gardens
to enrich the soil. The rural nature of this location will also provide our employees with
a better working environment.”

The subject property is zoned A (Agricultural) District. Section 12-306 of the County Zoning
Regulations notes “..the purpose of this district is to provide for a full range of agricultural
activities, including processing and sale of agricultural products raised on the premises, and at the
same time, to offer protection to agricultural land from the depreciating effect of objectionable,
hazardous and unsightly uses.” The A District is associated with a majority of the unincorporated
portion of Douglas County.

Uses allowed in the A District include: farms, truck gardens, orchards, or nurseries for the
growing or propagation of plants, trees and shrubs in addition other types of open land uses. It
also includes residential detached dwellings, churches, hospitals and clinics for large and small
animals, commercial dog kennels, and rural home occupations. In addition, uses enumerated in
Section 12-319 which are not listed as permitted uses in the A District, may be permitted when
approved as Conditional Uses. The property has been developed with a residence and is well
suited for uses which are permitted in the A District.

The existing structure will be enlarged to 2,812 sq ft and the processing facility will be located
entirely within the structure. The facility has 5 part-time employees and produces tofu and
tempeh for Lawrence and the surrounding area. Given the small scale of the proposed
processing facility, the property is also well suited for the proposed conditional use, Value Added
Agriculture. A Conditional Use Permit (CUP) does not change the base, underlying zoning.

Staff Finding — The property is suitable for the uses which are permitted within the A
(Agricultural) District. The property is also suitable for the proposed Value Added Agriculture use,
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a soybean processing facility, when approved as a Conditional Use, given the small scale of the
facility.

1v. LENGTH OF TIME SUBJECT PROPERTY HAS REMAINED VACANT AS ZONED

Staff Finding — The subject property was developed with a 1,756 sq ft residence in 1989. The
proposal is to convert the existing structure into a soybean processing facility.

V. EXTENT TO WHICH REMOVAL OF RESTRICTIONS WILL DETRIMENTALLY
AFFECT NEARBY PROPERTY

Applicant’'s Response:

“I see no detrimental impacts affecting adjacent property owners. Central Soy is a very
small business and our business model is designed to restrict our growth to this region,
freshness and responsive delivery restrict our size. At this point in time, we produce
around 100,000 pounds of tofu per year. We employ 5 part time people and produce 3
times per week. We deliver the tofu using our own Transit Connect Van. At the current
location we receive few deliveries; consisting of around 70 bushels of organic Kansas
grown soybeans per month and other sundry items germane to the business. This
location will allow us to install a bean storage bin to further reduce traffic. All of these
facts translate to a very low impact on the location and the neighbors.”

Section 12-319-1.01 of the County Zoning Regulations recognize that “certain uses may be
desirable when located in the community, but that these uses may be incompatible with other
uses permitted in a district...when found to be in the interest of the public health, safety, morals
and general welfare of the community may be permitted, except as otherwise specified in any
district from which they are prohibited.” The proposed use is included in the Conditional Uses
enumerated in Section 12-319-4 of the Zoning Regulations for the Unincorporated Territory of
Douglas County as Value Added Agriculture.

Staff visited the existing production facility at
710 E 22" Street to become familiar with the
nature of the use. As the applicant noted, the
facility shares a building with other uses.
(Figure 3) The production machinery and the
delivery vehicle are shown in Figures 5 and
6.

Figure 3. Current facility at 710 E 22" Street.

There was no smell or noise from the General location of Central Soyfood is circled.

processing apparent from outside the facility.
The soybeans are processed in the equipment shown in Figure 4a, then the curds are separated
from the whey, pressed in the equipment shown in Figure 4b, and packaged in a separate room,
behind the film in Figure 4b. There was also a cooler in the building. The applicant indicated the
new facility would have a larger cooler.

The applicant indicated that they've been a small business since they began operation and they
have no plans to expand. This is an important consideration since the scale and size of the
operation is an important consideration in determining off-site impacts. He indicated that they
could double production by adding an additional processing day and using the same equipment;
however, he said the company serves Lawrence and the nearby area and is not intending to
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expand its market. If any major growth to the facility were proposed it would require review to
determine if the facility would remain compatible
relocate.

with the adjacent land uses or would need to

Figure 4b. Processing area for pressing the
tofu.

Figure 5. Central Soyfood's delivery vehicle.

Figure 6. Okara, a byproduct of processing.
Typically used as livestock feed or fertilizer.

The proposed location is adjacent to, and takes
access from, a Principal Arterial. All processing
will occur indoors and there will be no exterior
storage of products or commodities. Soybean
deliveries are from farms in the area and occur
typically about once a month. With the
installation of the bean bin, deliveries are
expected to be less frequent. The facility will
receive incidental deliveries, such as Fed Ex, UPS,
etc. The owner indicated that the bean deliveries
are made by a grain truck (Figure 7).

o |
ry truck.

o

Figure 7'. "Exar'np.le of soybean delive
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igure 8a. truture for proped location.

Figure 8b. Residential uses in the area.

Given the proximity of the rural residences (Figure 8), it is appropriate for the standards of a
Type Il Home Occupation that serve to minimize negative impacts to adjacent properties be
applied to this CUP, in those cases where they are more stringent than the Value Added
Agriculture use conditions. The following is a list of the 7ype /! Rural Home Business Occupation
standards found in Section 20-319-6.02(b) with staff's discussion following in red :

1)

2)

3)

4)

S)

6)

7)

A maximum of 4 nonresident employees are permitted;
The standard for a T7ype I/l Rural Home Business Occupation and Value Added
Agriculture are the same.

The business must be conducted within the dwelling unit or an accessory building that is
no greater than 3600 sq ft in area;

The Value Added Agriculture use limits the area of all buildings used in the production to
10,000 sq ft. The Type 2 Rural Home Business Occupation area standard is more
stringent in this case.

The majority of work related to agricultural implement repair or grading and earthwork
activities must be conducted off premises;
Not applicable to the proposed use.

No equipment that creates noise, vibration, electrical interference, smoke or particulate
matter emission that is perceptible beyond the property lines of the subject parcel is
allowed:;

The Value Added Agriculture use does not allow smoke or particulate matter emissions
that exceeds EPA standards. Both standards should apply.

All equipment, materials, and vehicles must be stored indoors or otherwise completely
screened from view of adjacent parcels and rights-of-way;

The standards are the same with the exception that vehicles are required to be
completely screened with a home occupation.

No inventory of products can be displayed or sold on the premises except what has
been produced on the premises;

There is no limitation on inventory of products or sales for the Value Added Agriculture
use. No sales on the site are being proposed with this use but this standard should
apply.

A minimum site area of 5 acres is required;
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The Value Added Agriculture section notes that a minimum site area is consistent with
the County adopted policy for agricultural uses. The Home Occupation standard should
apply.

8) The site must have direct access to a section line road or highway;
The Value Added Agriculture use requires the site to have access to a full-maintenance
public road. The Home Occupation standard is more restrictive.

9) Outdoor storage buildings and off-street parking spaces must be located at least 50 ft

from all property lines and rights-of-way, or be screened so as not to be visible from off-
site.
The Value Added Agriculture use requires that storage of all products be enclosed within
a building or structure so that it is not visible from the site boundary/property lines but
does not specify a distance from the property line. The Home Business standard is more
restrictive in this case.

Standards that apply to Value Added Ag (Section 12-319-4.35) but not Home Occupation
Business include:

10) Commercial vehicles that exceed 5 tons (gvw) in capacity shall be limited to 2 trips (to
and from the site) per day.
The grain truck shown in Figure 7, an example of the typical delivery vehicle for Central
Soyfoods, has a GVWR of 52,080 Ibs or 26 tons. A typical UPS delivery truck has a
GVWR of 5 tons. The standard for limited large truck deliveries should apply, and could
be more restrictive given the residences in the surrounding area. The applicant indicated
that a limit on deliveries of 2 deliveries by commercial vehicles that exceed 5 tons
(GVWR) a week would be acceptable. This restriction would not apply to incidental
deliveries by Fed Ex or UPS.

11) The site shall meet the minimum frontage requirements in accordance with the Access
Management Regulations.
The subject property was created prior to 2006 in accordance with the Subdivision
Regulations in place at the time; therefore it is a vested parcel. The County Engineer
indicated he was satisfied with the access and frontage provided based on the low
volume of traffic to be generated by this use.

To insure compatibility with the surrounding land uses, the following conditions are
recommended, based on the standards of the Type 2 Home Occupation Business and the Value
Added Agriculture use:

1. A maximum of 4 full-time equivalent employees are permitted.

2. No equipment that creates noise, vibration, electrical interference, smoke or
particulate matter emission that is perceptible beyond the property lines or in excess
of EPA standards is allowed.

All equipment and materials used in the business must be stored indoors.

The parking area shall be screened from the adjacent residence to the south with
evergreen trees, such as cedars.

No retail sales of product shall occur on the site.

Deliveries from trucks with a GVWR (Gross Vehicle Weight Rating) of more than 5
tons are limited to no more than 2 per week. This does not apply to incidental
deliveries such as Fed Ex, and UPS.

Pow

o o
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PUBLIC COMMENTS

The principle concerns raised by the members of the public that contacted the Planning Office
were that this CUP would set a precedent for other businesses such as vehicle repair shops and
convenience stores to locate in the area and that the business would have negative impacts such
as odor, noise, and traffic that would negatively impact their properties and property values.

The type of uses which are possible in this area are limited to those that are permitted by
right in the A (Agricultural) District and those that are permitted as a Conditional Use. Section
12-319-4 lists the uses which may be permitted as Conditional Uses. A vehicle repair shop and
convenience store are not permitted in the A District by right or as Conditional Uses; however,
other uses included in the list of conditional uses could be possible if they were approved by
the County Commission. The Conditional Use review process allows potential impacts of the
use to be evaluated and conditions to be applied to minimize or eliminate impacts. Each
Conditional Use Permit is evaluated on its own basis for compatibility with the surrounding
area.

The proposed use meets the standards for a Type 2 Rural Home Business Occupation with
the exception that the owner does not live on site. As home occupations are expected to
occur on site with a dwelling and in close proximity to other dwellings, applying the
standards of a Type 2 Home Occupation to the use will minimize negative impacts to
insure compatibility with nearby properties.

The facility will utilize the existing septic system, but wastewater from the soybean processing
will be kept in a holding pond which is regulated by the Kansas Department of Health and
Environment. The County Health Official indicated that an engineered lagoon or holding pond
typically has little, if any, odor.

Staff Finding — The use is small scale and very similar to a Type I/l Rural Home Business
Occupation. Applying the standards of a 7ype /1 Rural Home Business Occupation to the facility
should insure compatibility with nearby residences.

VI. RELATIVE GAIN TO THE PUBLIC HEALTH, SAFETY AND WELFARE BY THE
DESTRUCTION OF THE VALUE OF THE PETITIONER’S PROPERTY AS COMPARED
TO THE HARDSHIP IMPOSED UPON THE INDIVIDUAL LANDOWNERS

Applicant’s Response:
“While our current product provides a healthy, renewable foodstuff, a move to this
proposed location would enhance our general operation and insure our future prosperity
with no hardships imposed on the land or our neighbors.”

Evaluation of the relative gain weighs the benefits to the community-at-large vs. the benefit of
the owners of the subject property.

Approval of this request would allow the landowner to relocate the business to the subject
property.

No benefit would be afforded to the public health, safety, or welfare by the denial of the request
as the business operation is small scale, a low traffic generator and would be located on a
principal arterial. Application of the Type 2 Rural Home Business Occupation standards should
insure compatibility with the nearby residences.
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Staff Finding — In staff's opinion, the approval of this request, with the 7ype 2 Home Business
Occupation standards will result in a compatible project that will not harm the public health,
safety or welfare. Denial of the request would prevent the relocation of the soyfood processing
facility to this location.

VIl. CONFORMANCE WITH THE COMPREHENSIVE PLAN

Applicant’s Response:
“I don't see any reference to value added agriculture in Horizon 2020. There is a
current emphasis on local food production and Central has been producing local
organic food for over 45 years.”

The proposed use is a component of a local/regional food system: processing locally and
regionally grown soybeans into tofu and tempeh for sale in the area. Chapter 16 of the
Comprehensive Plan recommends the development of policies to support a sustainable
local/regional food system; however, the policies and recommendations have not been developed
at this time.

The Comprehensive Plan (Page 1-3, Horizon 2020) notes: “It /s the goal of the planning process
to achieve a maximum of individual freedom, but public welfare must prevail. It is the intent to
meet and safeguard individual rights and vested interests in a manner which will create the
minimum disruption in individual freedoms and life values.”

Staff Finding —A Conditional Use Permit can be used to allow specific uses that are not
permitted in a zoning district with the approval of a site plan. This tool allows development to
occur in harmony with the surrounding area and to address specific land use concerns. As
conditioned, the proposed use is in compliance with the Comprehensive Plan.

CUP PLAN REVIEW

The proposal is to convert the vacant residence on the property to a soyfood processing facility.
Proposed site improvements include a 1056 sq ft addition to the structure, an employee parking
area, and a bin for soybean storage.

Parking and Access: The site plan identifies a 625 sq ft parking area east of the drive. Parking
required for a Value-Added Agricultural use is 1 space per 2 employees. 5 employees would
require 3 parking spaces. Per Section 12-316-4 a parking space must contain 180 sq ft; therefore,
3 parking spaces would require 540 sq ft. While the parking provided on the plan is compliant
with the Zoning Regulations, Staff recommends providing a parking space for each employee to
insure adequate parking is provided on the site. One ADA accessible parking space is required for
this use.

Access to the site is accommodated via a 12 ft wide driveway to E 1500 Road. No change to the
access is proposed by the applicant and none were identified as needed in the review of the
application.

Landscape and Screening: The equipment and materials will be stored inside. Evergreen
species such as cedar trees should be planted along the south side of the parking area to screen
it from view of the adjacent residence to the south.
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Limits and Conditions:

The standards of a 7ype 2 Rural Home Business Occupation should apply, in addition to the
standards for the Value Added Agriculture use to insure compatibility with the nearby residential
uses. The use should be administratively reviewed by the Zoning and Codes Office every 5 years
to insure compliance with the standards of the Conditional Use Permit. Expiration dates are often
applied to Conditional Uses so they may be re-evaluated to determine if they remain compatible
with the development in the area. A 10 year time limit is recommended for this CUP with an
extension possible by the Board of County Commissioners.

Conclusion

The Value Added Agriculture and Type 2 Rural Home Business Occupation standards placed on
the Conditional Use should insure compatibility with surrounding properties. The use requires a
Conditional Use Permit which is obtained from the Douglas County Zoning and Codes Office. The
building must comply with minimum building code standards for non-residential uses and a
building permit will be required for changes to the structure. The proposed CUP complies with the
County Zoning Regulations and the land use recommendation of Horizon 2020.
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From: copl28 [mailto:copl28@peoplepc.com]
Sent: Tuesday, August 19, 2014 1:30 PM
To: City Hall email

Cc: copl28@peoplepc.com

Subject: Proposed Tofo Factory

Att: Lawrence Douglas County Planning Commission:

Sirs:

We are sending this e-mail in reference to the proposed "factory” that maybe built
within an existing modular home at the North corner of 1175 and Haskell Avenue. We
have been in this county and this area for over 36 years; we had a home-based
business for many years on our property through the county; we are told that this
project being proposed will not have anyone living on site, as we were required. We
think that by allowing this gentlemen, (we do not want anyone to not be able to make
a living), to move to this area, which is sub-ag, this will decrease the values of our
homes and become a traffic problem for those living close by. County told us that we
had to keep all equipment from view of the road-which we did, is this going to happen
with this project? It does seem that by allowing this business to come into our area,
that you, as the commission, will be setting our area up for more of these factories or
any other type of business; quick shop, auto body anything that maybe wanted to be
placed on property in this area. We did not move to the country over 36 years ago to
see this happen. We also understand that ,if, this owner wants, he may add onto this
existing building to have more room for his products along with hiring more employees.
A lagoon maybe a possibility, if, septic is not able to hold the water from this product.
Have you given thought to what could happen to any surrounding wells, if, this was to
happen?We are not sure it would, but, what if it did cause damage to someones well, if,
that is only water source? We appreciate your reading this and we, along with other
neighbors are not wanting this project to take place in our area due to many of the
mentioned items and of course if the base product of soybeans would be a pollution
product; please leave our area free from this.

Thank you. Wayne and Nancy Othick

1144 E 1550 Road

Lawrence, Kansas



Mary Miller

From: Mary Miller

Sent: Tuesday, August 19, 2014 3:41 PM
To: Mary Miller

Subject: RE: Proposed Tofo Factory

----- Original Message-----

From: copl28 [mailto:copl28@peoplepc.com]
Sent: Tuesday, August 19, 2014 1:30 PM
To: City Hall email

Cc: copl28@peoplepc.com

Subject: Proposed Tofo Factory

Att: Lawrence Douglas County Planning Commission:

Sirs:

We are sending this e-mail in reference to the proposed "factory" that maybe built within an
existing modular home at the North corner of 1175 and Haskell Avenue. We have been in this
county and this area for over 36 years; we had a home-based business for many years on our
property through the county; we are told that this project being proposed will not have
anyone living on site, as we were required. We think that by allowing this gentlemen, (we do
not want anyone to not be able to make a living), to move to this area, which is sub-ag,
this will decrease the values of our homes and become a traffic problem for those living
close by. County told us that we had to keep all equipment from view of the road-which we
did, is this going to happen with this project? It does seem that by allowing this business
to come into our area, that you, as the commission, will be setting our area up for more of
these factories or any other type of business; quick shop, auto body anything that maybe
wanted to be placed on property in this area. We did not move to the country over 36 years
ago to see this happen. We also understand that ,if, this owner wants, he may add onto this
existing building to have more room for his products along with hiring more employees. A
lagoon maybe a possibility, if, septic is not able to hold the water from this product. Have
you given thought to what could happen to any surrounding wells, if, this was to happen?We
are not sure it would, but, what if it did cause damage to someones well, if, that is only
water source? We appreciate your reading this and we, along with other neighbors are not
wanting this project to take place in our area due to many of the mentioned items and of
course if the base product of soybeans would be a pollution product; please leave our area
free from this.

Thank you. Wayne and Nancy Othick

1144 E 1550 Road

Lawrence, Kansas
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September 22, 2014

Via Hand Delivery
Lawrence-Douglas County
Metropolitan Planning Commission
6 East 6™ Street
Lawrence, Kansas 66044

Re: September 22, 2014 Commission Meeting
Ladies and Gentlemen:

I am writing on behalf of Willis and Linda Long in opposition to the application for a
Conditional Use Permit for Central Soyfoods LLC, at 1168 E. 1500 Road, which is [tem No. 3
on the agenda for the September 22, 2014 Planning Commission Meeting.

Mr. and Mrs. Long’s home is on the property located at 1164 E. 1500 Road, which is the
property that is immediately adjacent to and south of the subject property. They also own a
parcel that borders the subject property on the north and east. Mr. and Mrs. Long bought their
property to make their home and they enjoy living in the County away from the businesses
located in the City. Now they are faced with an industrial use being brought to their doorstep,
and they oppose the County’s allowing an industrial use being brought so close to residential
properties and on such a small lot.

Mr. and Mrs. Long have several reasons for their opposition to the application for the
conditional use permit, which will be addressed below, but their primary objection is that the
application of Central Soyfoods does not comply with the County’s Code, and cannot legally be
approved.
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l. The application does not satisfy the requirements of the County’s Code.

Section 12-319-4.35 of the County’s Code allows conditional use permits for Value-
added Agricultural Businesses so long as the business meets certain location and development
standards. Although Planning Staff has addressed some of these requirements, Planning Staff did
not adequately address all of them. In particular, the Code requires that Value-Added
Agricultural Businesses meet the following requirements:

e “Structures are required to be upgraded to meet commercial building code
requirements if used for more than storage of raw agricultural materials.” (12-319-
4.35.b.)

e “Minimum Site Area: A minimum site area is consistent with the County adopted
policy for agricultural uses.” (12-319-4.35.¢.)

e “Road Access and Frontage: The site must have direct access to a full maintenance
public road and the site shall meet the minimum frontage requirements in accordance
with the Access Management Regulations.” (12-319-4.35.h.)

The problem with Central Soyfoods™ application is that it seeks to convert a residential
dwelling that is non-conforming and expand the building by over 60% and convert it to an
industrial use without having to comply with the County’s current zoning regulations. The law is
clear that an owner cannot expand or change the use of a non-conforming property without
complying with the current zoning regulations, and the Planning Commission should not set bad
precedent by ignoring the change in the non-conforming use simply because the Staff likes the
idea of a Value-added Agricultural business.

Commercial Building Codes. Because the application for the CUP proposes to
manufacture tofu and tempeh at the location and not just to store raw materials, the County’s
Code requires that the structure be upgraded to meet commercial building codes. Although this is
a requirement for approval of the CUP, the Planning Staff failed to address this requirement in its
report and does not propose that this requirement be added to the conditions for approval. There
is no indication anywhere in the Staff’s report that the upgrade to the building must meet all the
commercial building code requirements. Without this upgrade, then the CUP cannot be legally
approved.

Minimum Site Area. In its report, Planning Staff acknowledges that the Value Added
Agriculture section requires “a minimum site area consistent with the County adopted policy for
agricultural uses.” Instead of addressing the minimum site area for agricultural uses, the Planning
Staff merely concludes that the Home Occupation standard of five acres should apply. The Staff
does this even though Staff states that the Home Occupation standards should only apply if those
standards are stricter. That is not the case here.
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The County’s adopted policy for minimum site areas is provided in the Height, Area and
Bulk Requirements of the County’s Code (Section 12-318). Under these Requirements, the
minimum site area for agricultural uses is ten acres for property that takes access from a
Principal Arterial Road. Because the property that is the subject of the CUP application takes
access to a Principal Arterial Road and only has a site area of five acres, the property does not
meet the minimum site area required by the Value Added Agriculture section. The Planning Staff
states that the property is a vested parcel since it was created before 2006. Although this is
correct, this does not allow the property owner to change the use of the property without
complying with the current Height, Area and Bulk Requirements.

Because the property was created before 2006, the property is a non-conforming use of
the property (See Section 12-320-2.01.b.—made non-conforming through the adoption of the
Height, Area and Bulk requirements under section 12-318). Under Section 12-320-1, the non-
conforming use “may be continued,” but “[n]o non-conforming building, structure, or use shall
be changed, extended, enlarged or structurally altered” subject to four exceptions that do not
apply to this case. Furthermore, under state law, if there is “any alteration” to a building or use
in the building, then the zoning regulations currently in effect shall apply. K.S.A. 12-758(a).

In this case, Central Soyfoods proposes two major alterations that if allowed to be done
would require the property to comply with the current zoning restrictions, including lot area
restrictions. First, Central Soyfoods proposes to increase the size of the building from 1,756
square feet to 2,812 square feet—an increase of over 60%. Second, Central Soyfoods proposes to
change the use of the property from residential to industrial. Because of these changes, the
property loses its right to continue the non-conforming use and must fully comply with the
Height, Area and Bulk requirements under section 12-318.

And as mentioned above, because the property takes its access to a Principal Arterial
road, the Height, Area and Bulk requirements under section 12-318 requires the property to have
a minimum area of ten acres. Because it does not, the CUP cannot be approved.

Road Access and Frontage.

Likewise, Central Soyfoods” application for the CUP must be denied because the
property does not have sufficient road frontage.

Under the Value Added Agriculture section, the property “shall meet the minimum
frontage requirements in accordance with the Access Management Regulations.” (12-319-
4.35.h.) The Access Management Regulations requires a minimum of 1,320 feet of road frontage
for properties that obtain their access to a Principal Arterial road. (Section 9-501.) The Access
Management Regulations provide exceptions for residential properties (see Section 9-502 and 9-
512) or in the situation in which the minimum frontage impairs the owner’s access to public
roads (see Section 9-507), but none of the exceptions applies to this case. The alteration of the
building to allow for an industrial use is obviously not a residential use and the owner’s access to
the road is not impaired. Thus, the minimum road frontage of 1,320 feet is required. But Central
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Soyfoods’ parcel only has roughly 400 feet of road frontage, and therefore, the application does
not comply with the Access Management Regulations or the Value Added Agriculture section.

Again, because Central Soyfoods is attempting to substantially change the use and size of
the building, it must comply with the current zoning restrictions, including, the Height, Area and
Bulk requirements under section 12-318. And for parcels that take their access to a Principal
Arterial road, Section 12-318 requires a minimum of 1,320 feet of road frontage.

For these three reasons, the approval of Central Soyfoods” application for a CUP would
be contrary to the Value Added Agriculture section and therefore, it should be denied.

2. The presence of the industrial use raises security issues.

Mr. and Mrs. Long also believe that approval of the CUP raises security issues that should be
addressed. Currently, Mr. and Mrs. Long live next to a residential dwelling that currently can
only have a single family occupying that home. If the CUP is approved there will be no one
residing in the property, and the people who will have access to the property will be the 5+
employees of Central Soyfoods, delivery drivers, and others who need to access the property for
purposes of operating an industrial site. Because Central Soyfoods states that these employees
are all part-time, the likely turnover of those employees are higher than they would be if they
were full-time employees. And this turnover prevents the neighbors from getting to know any of
them so that they know who should be lurking around the property. The employees will be
unknown to the neighbors, but those employees and drivers will all now have the opportunity to
scope out neighboring residences. This is a great concern for Mr. and Mrs. Long who now have
to be diligent in ensuring their safety from the employees of the Central Soyfoods’ industrial site.

3. There is no adequate protection for drainage of the gray water.

[ understand that Central Soyfoods” industrial process uses a significant amount of water.
The Staff report does not make it clear whether Rural Water District No. 4 will allow a
residential water meter to be used for industrial purposes. And because of the amount of water
used in the industrial process, Central Soyfoods produces a significant amount of “gray water.”
Although I understand that Central Soyfoods’ application did not include any method for the
proper discharge of this waste water, the Planning Staff noted that a lagoon will have to be
“located” as shown on the plan. Mr. and Mrs. Long believe that not only should a lagoon be
“located” it must be constructed in a manner which prevents discharge of the gray water from the
property. Mr. and Mrs. Long’s property also borders the subject property on the North and cast
and the natural flow of water from the subject property flows toward the northeast corner of the
subject property and onto Mr. and Mrs. Long’s property. The Planning Commission cannot
approve the CUP without adequate assurance that the discharge of the “gray water” will not be
allowed to flow off of the subject property onto Mr. and Mrs. Long’s property.
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4. The proposed industrial use is not compatible with the area.

Planning Staff has determined that the industrial use proposed by Central Soyfoods is
compatible with the residential and agricultural nature of the neighboring properties. Mr. and
Mrs. Long are not opposed to Value-added Agricultural businesses being located in the County,
but they are opposed to industrial business being located on tracts of only five acres right in the
midst of residential properties. Industrial businesses ought to be located on tracts larger than five
acres as required by current code. Because the tract owned by Central Soyfoods is only five
acres, the industrial manufacture of soybean products should not be located there, and the CUP
should be denied.

Mr. and Mrs. Long bought their property so that they could live in the County away from
industrial uses. Yet, they are now faced with a proposed industrial use at their doorstep.

The Longs’ property is significant for historical reasons. The Hoover Barn is located near
the subject property. The Hoover Barn was part of the Douglas County farm home, which was
also known as the Douglas County Poor Farm. Enclosed with this letter is a description of the
history of the Poor Farm.

An industrial use is not compatible with the adjacent historical Hoover Barn and the
location of the Douglas County Poor Farm. By allowing an industrial use at this location, the
Planning Commission would set precedent for the location of other industrial uses in this area,
and the risk of losing the use of the area as residential and agricultural is high, and the historical
uniqueness of the property would be swallowed by the industrial use.

Furthermore, if the CUP were approved, because the subject property is non-conforming,
it would likely never be allowed to be used for residential again, and the property would either
remain industrial or vacant.

And Central Soyfoods, like so many other owners of industrial land, is not a good
steward of the land it owns. During the time that Central Soyfoods owned the subject property,
it did nothing to keep up the appearance of the property. Enclosed are photographs of the subject
property compared to the Longs’ property. The fact that Central Soyfoods has failed to
adequately maintain the property is a bad sign of how it plans to maintain the property once the
industrial use is placed in the property. Furthermore, Central Soyfoods failed to maintain its
current property in Lawrence in a manner that complied with the FDA'’s regulations. On July 2,
2014, the FDA sent a warning letter to Central Soyfoods that noted “serious violations™ of the
FDA’s regulations. A copy of the FDA’s letter is enclosed with this letter.

The failure of Central Soyfoods to adequately maintain its current facility in compliance
with law and its failure to maintain the subject property while it owned the property does not
give Mr. and Mrs. Long any confidence that once a CUP was approved that Central Soyfoods
would be a good neighbor. As everyone knows, actions speak louder than words, and Central
Soyfoods’ promises to comply with the CUP conditions should hold little weight when its
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actions reveal an industrial company that is not concerned with complying with the law or
ensuring its property is properly maintained. Because of these failures, the Longs are reasonably
concerned by the presence of the industrial use so close to their home.

Finally on this issue, the presence of the industrial use will have a negative impact on the
value of the residential properties near the industrial site: “[A]ccording to the Appraisal
Institute[, aJn unkempt yard, ... or having certain commercial facilities nearby, such as a power
plant or funeral home, can reduce the value of surrounding homes by as much as 15%.” Brian
O’Connell, 7 Neighborhood Threats to Your Home’s Value, found at
http://realestate.msn.com/7-neighborhood-threats-to-your-homes-value. The subject property is
located closed to the Longs property. I enclose photographs of the property from the Longs’
home. The close proximity of an industrial use may significantly reduce the value of the Longs’

property.

Again, while the Longs do not oppose a Value-added Agricultural business in the
County, the business should not be located near to residences and on such a small tract of land.

For all these reasons, Mr. and Mrs. Long oppose the Planning Commission’s approval of
the CUP of Central Soyfoods LLC, and they request that the Planning Commission deny the
CUE:

Very truly yours

“TerenceF. Leibold
Petefish, Immel, Heeb & Hird, L.L.P.

Enclosures
e Mr. and Mrs. Long



DOUGLAS COUNTY POOR FARM

I AM GOING TO TALK TO YOU TODAY ABOUT THE
Douglas County Poor Farm. The English definition of the Poor
Farm is the Almshouse, where the paupers are supported. There
was even a Poor Commissioner.

SHOW MAP OF DOUGLAS COUNTY

Douglas County Commission minutes of January 30, 1866 show
the purchase of the 110 acre farm from George Stern for $2,200.
Four days later plans for a “Farmhouse, two stories high and 24
feet wide by 36 feet long to be built on the county farm and used
for a County Asylum for the poor” were noted. The building cost
3,760. A Superintendent was employed in March 1866 for the sum
of $1,200 a year for himself and his family.

It was suggested the Poor Farm be located two to four miles of the
County seat because the Poor Commissioner made visits to the
Poor Farm about once a week, but not regularly enough so that he
could show up unexpectedly so he had an opportunity to see the
real condition of the institution and the kind of care the inmates

were receiving.

In 1877 according to a newspaper article in an account written by
George Hollingbery who was unhappy with the obvious neglect
and mistreatment of the inmates of this county home he stated “an
aged Irishman died at the county farm and was buried
unceremoniously in the county farm burying place which was
situated on the bank of the Wakarusa River, in a narrow strip of
land between the river and the road, and used as a cow pasture,
said burying has long been without any protection from the
desecrating root of pigs, or tramped of horses and cattle. This is
another instance of the notorious want of decency that has long
characterized the management of the asylum for the aged, sick and



friendless poor of the county. Because of this article a special
meeting of the county commissioners was held in January 1888 to
investigate the poor farm situation. They wanted all who had
complaints against the present superintendent Mr. Dodge or
against his management of the poor farm to come before him.
Some felt that Mr. Dodge was a common drunkard, and a profane
and brutel man, and such facts were well known. The pauper sick
were fed on cornbread and fat meat. Others who were called upon
to testify were Mr. Wheadon, Col. Sam Walker, Mr. Doolittle, ex-
sheriff Carnen, William Marshall, Charles Gomer, Swan Johnson
(a Swede), J. B. Walton, George Nell, H. D. Whitman and Dr.
Morris. Several of those who testified thought Mr. Dodge was a
good farmer but drank too much and they all felt he should be
removed as s erintendent of the home
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The “new” building, known as the Poor Farm, was accepted by the
Board of County Commissioners from the builder on March 13,
1911. “Bids for the building were let on July 23, 1910.” John H
Petty was low bidder at $22,944.00. The building contained 35
rooms.

In a 1918 Thesis written by Frances Maude Ellis it stated “That
Douglas County provided everything and paid the superintendent
and his wife $50. a month, the cook $20. the hired man $25. a
month making a total of $95 a month for help in farming the 200
acres and for caring for the 20 inmates. But Douglas County had a
new modern instillation in which it is easier to do the work for the
inmates than in some of the other institutions.

The cost per year for caring for each inmate was $206.89 which
seems very low in comparison to other almshouses. A great deal
of the food was produced on the farm and with the present system
of management the inmates seem to receive good care with not a
great deal of expense to the county.
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On March 15, 1927, the main barn was destroyed by fire. A
former resident names W. J. Welshimer had been dismissed earlier
from the home and was convicted by a jury in the District Court on
May 7, 1927 of arson in the fourth degree for the burning of the
barn. When he appeared for sentence to the penitentiary,
Welshimer made the following statement, ‘you wouldn’t keep me
at the County Home, so I had to fix it so you would keep me some

place.”

On April 13, 1944 the home was destroyed by fire. Eight of the 34
elderly residents of the County Home were burned to death- three
of the dead were women. The 34-year old brick and frame
structure was a total loss.

George Hoskinson, superintendent, and the six employees of thee
home rescued the other 26 residents. Two elderly men sleeping in
the basement, awakened Hoskinson and his wife about 1:30 a.m.-
they found flames and smoke in the basement laundry room.
Efforts with a fire extinguisher failed and the employees aided the
aged residents in exiting the burning building.

Mrs. Hoskinson drove the truck to a nearby farm to call the fire
department, when they arrived the roof was already on fire and it

was too late.

Mr. Hoskinson stated that he helped one inmate out twice and she
returned to to burning building and died in the flames.

I remember two of the people very well vasp digd iméhesfire. John
Chance and Lizzie Raandolph — I remember well. Aunt Cora and
Uncle Charlie Wheadon help one man after he was brought from
the burning house. He broke loose and went back in to get a pair a
rubber knee boots and he never returned.



County Welfare Director, Mrs. Mildred Watson and two members
of the staff, Miss Cecelia Robinson and Mrs. Margaret Pierce,
arranged temporary quarters in the community building for the
displaced residents.

The county quickly bought a home at 1003 W 4™ to be used as a
“convalescent hospital.” It was three stories tall and had a red tile
roof.

After the fire county commissioners announced that a small
farmhouse would be build 300 feet southwest of the burned home.
The livestock and equipment was sold in a sale.

In 1953 Mr. and Mrs. Gerald Hoover purchased the farm.

The county had problems with the old house (that had been
purchased on West 4™ street) and on November 4, 1958 voters
approved construction of a new County Nursing home. The old
home was sold and purchased in 1982 by Medical Arts Center.

Funds from the sale of the old county farm house and the house on
West 4™ and a two year 1&1/2 mill levee financed a new $280,000
Douglas County Home, which then became Valleyview Care
Home at 2528 Ridge Court. It opened in April 1961.

I have pictures of the remaining buildings that were on the Poor
Farm and still remaining today.

SHOW SLIDES

Hoovers House Chicken house  Distance from barn
County Well Garage Dynamite bldg.

2 pictures of cave Barn

Articles on table; Journal World 1946 along with other paper work.
Croihudly Lebtnivy ok [ U. and s 8 Eksof Warsns Wdlorviiy
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5-.\.4 Public Health Service
s Department of Health and Human Services Food and Drug Administration
Kansas City District

Southwest Region
8050 Marshall Drive, Suite 205
Lenexa, Kansas 66214-1524

Telephone:(913) 495-5100

July 2, 2014
WARNING LETTER

UNITED PARCEL SERVICE
SIGNATURE REQUIRED

CMS#433431

Mr. David T. Millstein

Central Soyfoods LLC

710 E.22nd Street, Ste C
Lawrence, Kansas 66046-3118

Dear Mr. Millstein:

The Food and Drug Administration (FDA) conducted an inspection of your food processing facility,
located 710 E. 22™ Street, Ste C, Lawrence, Kansas, from May 20 through May 21, and July 1,
2014. The inspection revealed serious violations of FDA’s Current Good Manufacturing Practice in
Manufacturing, Packing, or Holding Human Food (CGMP) regulation, Title 21, Code of Federal
Regulations, Part 110 (21 CFR Part 110). These conditions cause the food products produced and
stored at your facility, including Hickory Smoked, Firm (type), and Garlic Herb Tofu to be
adulterated within the meaning of section 402(a)(4) [21 U.S.C. 342(a)(4)] of the Federal Food,
Drug and Cosmetic Act (the Act) in that they have also been prepared, packed or held under
insanitary conditions whereby they may have become contaminated with filth or may have been
rendered injurious to health. You can find the Act and its implementing regulations at

www.fda.gov?.
CGMP violations:

1. You failed to take effective measures to exclude pests from the processing areas and protect
against the contamination of food on the premises by pests, as required by 21 CFR 110.35(c) and
evidenced by the following:

http://www.fda.gov/ICECI/EnforcementActions/WarningLetters/2014/ucm404543.htm 9/16/2014
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a. What appeared to be a live roach was found on the leg of a food processing table inside
the finished product packaging area.

b. What appeared to be a live roach was found under a pallet of dried soybeans in the
warehouse area of the plant.

c. An appéfent gnaw hole was found on a bag of Nigari (lot# 110415), an ingredient used in
the production of your tofu.

d. ‘Appareqt rodent droppings were found around bags of dried soybeans in the warehouse
area. The warehouse is directly adjacent to the production area.

2) The facility and procedure used for. cleaning and sanitizing of equipment has not been shown to
provide adequate cleaning and sanitizing treatment as required by 21 CFR 110.35(d)

(5). Specifically, on May 20, 2014, after producing tofu your procedure for cleaning and sanitizing
food contact equipment by using hot water only does not provide adequate cleaning and sanitizing.
The inside of the smoker used to smoke tofu contained accumulated debris. The corners of a metal
food cart found in the packaging area contained debris.

3) Failure to take apart equipment as necessary to ensure thorough cleaning as required by 21 CFR
110.80(b)(1), Specifically, You do not fully dissemble all food contact equipment after processing
and before the start of manufacture. The barrels with the screens used to extract the soy milk from
the soy pulp had accumulated food debris inside parts of the screen.

4) Failure to have smoothly bonded or well-maintained seams on food contact surfaces, to
minimize accumulation of food particles and the opportunity for growth of microorganisms as
required by 21 CFR 110.40(b). Specifically, on May 20, 2014, during the manufacture of hickory
smoked, firm (type), and garlic herb tofu several food contact tables and a food cart were found to
have unsanitary welds. Also in the production area inside the hopper and the holding vats for the
soybeans prior to the cooking kettle had rough welds.

5) Failure to properly store equipment, remove litter and waste, and cut weeds or grass that may
constitute an attractant, breeding place, or harborage area for pests, within the immediate vicinity
of the plant buildings or structures as required by 21 CFR 110.20(a)(1). Specifically, during the
inspection conducted on May 20, 2014, the following harborage areas were found inside and
outside your facility:

a. Several bags of soybean meal were stored outside on the loading dock area. One bag was
split open and apparent rodent droppings were found in and around the spilled food product.

b. The area around the loading/receiving dock and door is overgrown and weeds are not
trimmed around the front and side of the facility. Unused equipment is also stored outside on
the loading/receiving dock

6) Instruments used for measuring conditions that control or prevent the growth of undesirable
microorganisms are not accurate as required by 21 CFR 110.40(f). Specifically, on May 20, 2014,
during the inspection of your facility, the temperature of cooling tofu was taken and the
thermometer used by your employee read (b)(4) degrees F. The temperature of the Tofu was also
taken with an FDA calibrated thermometer and the temperature recorded was 135 degrees F.

The above items are not intended to be an all-inclusive list of the violations at your facility. It is
your responsibility to ensure compliance with the applicable laws and regulations administered by
FDA. You should take prompt action to correct these violations. Failure to do so may result in
regulatory action being initiated by the FDA without further notice. These actions include, but are
not limited to, seizure and/or injunction.

http://www.fda.gov/ICECI/EnforcementActions/WarningLetters/2014/ucm404543 .htm 9/16/2014
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Section 743 of the Act (21 U.S.C. 379j-31) authorizes FDA to assess and collect fees to cover FDA's
costs for certain activities, including re-inspection-related costs. A re-inspection is one or more
inspections conducted subsequent to an inspection that identified noncompliance materially related
to a food safety requirement of the Act, specifically to determine whether compliance has been
achieved. Re-inspection-related costs means all expenses, including administrative expenses,
incurred in connection with FDA's arranging, conducting, and evaluating the resuits of the re-
inspection and assessing and collecting the re-inspection fees (21 U.S.C. 379j-31(a)(2)(B)). For a
domestic facility, FDA will assess and collect fees for re-inspection-related costs from the
responsible party for the domestic facility. The inspection noted in this letter identified
noncompliance materially related to a food safety requirement of the Act. Accordingly, FDA may
assess fees to cover any re-inspection-related costs.

Please respond in writing within fifteen (15) working days from your receipt of this letter. Your
response should outline the specific actions you are taking to correct these violations and prevent
their recurrence. If you cannot complete all corrections before you respond, please explain the
reason for your delay and state when you will correct any remaining violations.

Your written response should be sent to the Food and Drug Administration, Attention: Danial S
Hutchison. If you have questions regarding any issues in this letter, please contact Mr. Hutchison at
(913) 495-5154 or Danial.Hutchison@fda.hhs.gov.

Sincerely,

1S/

Cheryl A. Bigham
District Director

Page Last Updated: 07/14/2014
Note: If you need help accessing information in different file formats, see Instructions for
Downloading Viewers and Players.
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U.S. Food and Drug Administration
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Silver Spring, MD 20993
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CENTRAL SOYFOOD PROPERTY -NOT MAINTAINED FOR 4 YEARS

Photo taken Sept. 15, 2014 3 days after trying to shame owners
into mowing yard before meeting





















THE FOLOWING IS FROM MIKE MANLEY, 1548 NORTH 1175 ROAD, LAWRENCE KANSAS 66046,

REGARDING CENTRAL SOYFOODS LLC CONDITIONAL USE PERMIT APPLICATION, SUBJECT TO PUBLIC
HEARING 9/22/14 AS CUP-14-00304:

FACTS WE KNOW ABOUT DAVID T. MILLSTEIN (President of Central Soyfoods) obtained using GOOGLE:

ISSUE # 1: FDA Warning Letter to Central Soyfoods, citing
Serious Violations, July 2014.

A warning letter from the Kansas City District FDA office, dated July 2, 2014, was sent to Central
Soyfoods LLC and is an item of public record. The letter cites numerous "serious violations" of FDA Good
Manufacturing Processes for manufacturing of food for human consumption. Full text can be found at
the following website.

http://www.fda.gov/ICECI/EnforcementActions/WarningLetters/2014/ucm404543.htm

| am concerned, regardless of whether all violations cited below have been/will be found by the FDA to
be corrected, that these types of inherent issues will follow the Central Soyfoods facility from their
current location within the city limits, out to the proposed relocation site at 1168 E. 1500 Road. The
rodent and health issues cited by the FDA are of concern to myself and others | have spoken with in our
rural residential neighborhood.

Below are excerpts of the exact text of the FDA letter (font sizes modified for emphasis).

o

# L)

\J?' Public Health Service

e Department of Health and Human Services Food and Drug Administration
Kansas City District
Southwest Region
8050 Marshall Drive, Suite 205
Lenexa, Kansas 66214-1524

Telephone:(913) 495-5100

July 2, 2014
WARNING LETTER

UNITED PARCEL SERVICE
SIGNATURE REQUIRED

CMS#433431



Mr. David T. Millstein

Central Soyfoods LLC

710 E.22nd Street, Ste C
Lawrence, Kansas 66046-3118
Dear Mr. Millstein:

The inspection revealed serious violations of FDA’s Current Good Manufacturing Practice in
Manufacturing, Packing, or Holding Human Food (CGMP) regulation

e e s PVE€ANEd, packed or
held under insanitary
conditions whereby they may
have become contaminated
with filth or may have been
rendered injurious to health.

.. 'You failed to take effective measures
to exclude pests from the processing
areas and protect against the



contamination of food on the premises

by peStS, as required by 21 CFR 110.35(c) and evidenced by the following:

a. What appeared to be a I |Ve roaCh was found on the Ieg of a

food processing table inside the finished product packaging area.

b. What appeared to be a I |Ve roaCh was found under a pallet

of dried soybeans in the warehouse area of the plant.

c. Anapparent g Nnaw hO I € was found on a bag of Nigari

(lot# 110415), an ingredient used in the production of your tofu.

d. Apparent rOdent d rOppI ngS were found

around bags of dried soybeans in the warehouse area. The warehouse is
directly adjacent to the production area.

2) The facility and procedure used for cleaning and sanitizing of equipment has not been shown
to provide adequate cleaning and sanitizing treatment as required by 21 CFR

110.35(d)(5). Specifically, on May 20, 2014, after producing tofu your procedure for cleaning
and sanitizing food contact equipment by using hot water only does not provide adequate

cleaning and sanitizing. The INSide of the smoker used to smoke tofu

contained accumulated debris. The corners of a metal food cart found in the
packaging area contained debris.

3) Failure to take apart equipment as necessary to ensure
thOI’OUQh cleaning as required by 21 CFR 110.80(b)(1), Specifically, You do not fully

dissemble all food contact equipment after processing and before the start of manufacture. The
barrels with the screens used to extract the soy milk from



the soy pulp had accumulated food debris inside parts of the
screen.

4) Failure to have smoothly bonded or well-maintained seams on food contact surfaces, to
minimize accumulation of food particles and the opportunity for growth of microorganisms as
required by 21 CFR 110.40(b). Specifically, on May 20, 2014, during the manufacture of hickory
smoked, firm (type), and garlic herb tofu several food contact tables and a food cart were found
to have unsanitary welds. Also in the production area inside the hopper and the holding vats for
the soybeans prior to the cooking kettle had rough welds.

,Failure to properly store
equipment, remove litter and
waste, and cut weeds or grass
that may constitute an
attractant, breeding place, or
harborage area for pests, within the

Immediate vicinity of the plant buildings or structures as

required by 21 CFR 110.20(a)(1). Specifically, during the inspection conducted on May
20, 2014, the following harborage areas were found inside and outside your facility:

a. Several bags of soybean meal were stored outside on the Ioading dock

area. One bag was split open and apparent rOdent
d rOppI ngS were found in and around the spilled

food product.



(NOTE: PHOTO BELOW WAS TAKEN AT CENTRAL SOYFOODS FACILITY IN
SEPTEMBER 2014, AFTER THE FDA WARNING LETTER. ARE THESE BAGS OF
SOYBEAN MEAL STILL BEING STORED OUTSIDE ON THE LOADING DOCK

AREA?)




. I he area around the
loading/receiving dock and
door is overgrown and weeds
are not trimmed around the
front and side of the facility v

equipment is also stored outside on the loading/receiving dock

6) Instruments used for measuring conditions that control or prevent the g rOWth Of
u ndeS| rable M ICFOO rgan |SmS are not accurate as required by 21

CFR 110.40(f). Specifically, on May 20, 2014, during the inspection of your facility, the
temperature of cooling tofu was taken and the thermometer used by your employee read (b)(4)
degrees F. The temperature of the Tofu was also taken with an FDA calibrated thermometer and
the temperature recorded was 135 degrees F.

The above items are not
Intended to be an all-inclusive
list of the violations at your
facility.

Cheryl A. Bigham
District Director



ISSUE # 2: Long-term Neglect of property at 1168 E 1500 Road

Central Soyfoods acquired the property at 1168 E 1500 Road in 2010. The first set of photos, below,
were obtained using GOOGLE STREET VIEW and were dated September 2011. The previous owner of the
property was an elderly lady who mowed the property weekly and had pride in her property and
consideration for the overall upkeep of our neighborhood (THE ADVANTAGE OF HAVING A
HOMEOWNER PRESENT ON THE PROPERTY).

After acquisition by Central Soyfoods/Millsteins, it can already be seen that mowing became infrequent
and the property began to be overrun by weeds and brush. Because tall weeds provide a breeding
ground for rodents -- plus the snakes that feed on them -- these creatures have increased dramatically
causing a health and safety hazard for their neighbors.




THE SECOND SET OF PHOTOS, BELOW, WERE TAKEN SEPTEMBER 12, 2014, BY
MIKE MANLEY. THE CENTRAL SOYFOODS PROPERTY IS SHOWING THE LONG-
TERM EFFECTS OF SEVERAL YEARS OF NEGLECT AND ABSENTEE OWNERSHIP.
THE LONG'S HAVE MOWED THE CENTRAL SOYFOODS PROPERTY (FOR FREE --
MULTIPLE TIMES) IN AN ATTEMPT TO KEEP IT FROM APPEARING ABANDONED
AND REFLECTING BADLY ON THEIR ADJACENT RESIDENCE AND ACREAGE.

THE LONGS HAVE BEEN APPROACHED ABOUT 50 TIMES OVER THE PAST 4 YEARS
BY STRANGERS, LOOKING FOR CHEAP REAL ESTATE, ASKING WHO OWNS THE
APPARENTLY ABANDONED PROPERTY NEXT DOOR.

THE 3-4 YEAR DURATION OF THESE DETERIORATING CONDITIONS IS THE
UNFORTUNATE OUTCOME OF ABSENTEE OWNERSHIP AND NEGLECT OF
PROPERTY. AS THE MILLSTEINS ARE ATTEMPTING TO REQUEST AN EXCEPTION
TO GOOD PLANNING PROCEDURES -- THEY SHOULD HAVE AT LEAST TRIED TO
BE GOOD NEIGHBORS BY KEEPING THE PROPERTY MOWED AND MAINTAINED,



RATHER THAN ALLOWING IT TO DETERIORATE TO THE POINT THAT IT'S
OBVIOUS NO ONE LIVES THERE. THEIR PROPERTY HAS BECOME AN EYESORE IN
OUR OTHERWISE PLEASANT RURAL RESIDENTIAL AREA.

| find it curious that the above letter from the FDA dated July 2,
2014 stated the following as a violation at Central Soyfoods
current location at 710 E. 22nd Street:

The area around the
loading/receiving dock and
door Is overgrown and weeds
are not trimmed around the
front and side of the facility

To Summarize: THE Central Soyfoods/MILLSTEIN PROPERTY HAS HAD LITTLE OR NO MAINTENANCE
FOR 3 YEARS. | REALIZE YOU MAY NOT HAVE SEEN THIS COMPELLING EVIDENCE OF NEGLECT AND
DERELICTION WHEN YOU INITIALLY LOOKED AT THE SOYFOODS PROPOSAL. IT SPEAKS VOLUMES ABOUT
THE IMPORTANCE OF BEING A HOMEOWNER AND RESIDENT. | HAVE A LOT OF PRIDE IN OUR
NEIGHBORHOOD AND | HOPE YOU WILL CONSIDER THE LASTING IMPACT YOUR DECISION WILL HAVE
ON OUR NEIGHBORHOOD-- GIVEN THE HISTORY OF THIS INDIVIDUAL'S NEGLECT OF THE PROPERTY AND
DISREGARD FOR THE RESULTING IMPACT ON ADJACENT RESDIENTS AND THE GENERAL
NEIGHBORHOOD. WHEN | HEAR CHILDREN GIVE EXCUSES FOR THEIR BAD BEHAVIOR -- ALL I HEAR IS "
BLAH BLAH BLAH BLAH BLAH -- DOG ATE MY LAWNMOWER -- BLAH BLAH BLAH " . PICTURES ARE
WORTH A THOUSAND BLAH BLAH BLAHS. -- ACTIONS HAVE CONSEQUENCES and | BELIEVE THEY HAVE
MADE THEIR BED AND NOW THEY HAVE TO SLEEP IN IT. - SORRY ABOUT THE SPEECH - THERE'S MORE.



| Attempted to shame Susan Millstein into mowing her yard and gave her 4 days (I would have been

over there in 30 minutes with a push mower). Anyway below is just another picture taken Sept 15,
2014. -- AS OF THIS WRITING | AM NOT SURE IF THEY HAVE HAD A DEATH BED CONVERSION AND HAVE
MOWED THEIR PROPERTY THE DAY BEFORE THEIR MEETING --FIGURING YOU HAVE NOT HAD TIME TO
INSPECT THEIR PROPERTY.

BTN 5 E

CENTRAL SOYFOOD PROPERTY -NOT MAINTAINED FOR 4 YEARS
Photo taken Sept.15, 2014 3 days after trving to shame owners
into mowing vard before meeting



THIS PHOTO IS WHAT THE LONGS HAVE HAD TO LOOK AT FOR 4 YEARS. GREAT BREEDING GROUNDS
FOR RODENTS/SNAKES (who eat the rodents). Unfortunately GREEN IS NOT CLEAN (in this case).

One more quote from the FDA

Failure to properly store
equipment, remove litter and
waste, and cut weeds or grass
that may constitute an



attractant, breeding place, or
harborage area for pests, within the

iImmediate vicinity of the plant buildings or structures as
required by 21 CFR 110.20(a)(1).

THE PREVIOUS FACTS ARE ALL PUBLIC KNOWLEDGE AND I BELIEVE SHOULD BE
CONSIDERED WHEN MAKING AN IRREVOCABLE DECISION ABOUT THE FUTURE
OF OUR NEIGHBORHOOD -- WHICH WE ARE ALL PROUD OF. MOST OF THE
RESIDENTS OF THE IMMEDIATE NEIGHBOORHOOD HAVE LIVED HERE ON
AVERAGE 25-35 YEARS AND HAVE NEVER SEEN THIS LEVEL OF NEGLECT.

HAVE PRIDE IN
LAWRENCE-- PLEASE --
VOTE NO!



PART 2 --(comMON SENSE)
THE PSYCHOLOGICAL

WAR ON THE WOMEN OF
OUR COMMUNITY.

To understand our the mindset of the rural
homeowner please read Truman Capote's book "IN
COLD BLOOD". Strange people creep the Bejesus
out of some of our residents. -- We want neighbors we
can trust, not transient/unknown workers who rotate
In and out. Having a resident neighbor is an infinitely
better situation -- as they are close by and have
concern about your well being and are there at night if
you have an emergency -- having a non-resident based
business will prevent this sense of security -- which
can only be accomplished by have a long term
resident -- who genuinely cares about you.



QUESTIONS:

1. Will the employees be Drug Tested Frequently and
have a Criminal background check. -- Our lives and
sense of security depend upon this. -- PLEASE PUT
YOUR SELF IN OUR POSITION AND HAVE
SOME CONSIDERATION ABOUT HOW YOU
WILL BE DESTROYING OUR NEIGHBORHOOD.

2. When Central Soyfoods first bought the residence
they had some of their employees living in the house.
One night Willis Long was walking on his property
only to discover -- strange people trespassing on his
property by his barn. -- AGAIN if this was his wife --
the phrase "CREEPS THE BEJESUS OUT OF ME"
would apply.

3. If the Central Soyfood Property is zoned for a
business -- can it ever be a residence again-- Please be
positive about this. Otherwise you will
PERMANTLY RUIN OUR NEIGHBORHOOD.



Mary Miller

From: Richard Heckler [rheckler2002@yahoo.com]
Sent: Monday, September 22, 2014 2:30 PM

To: Mary Miller

Subject: Central SoyFoods Construction Project

After reviewing the material | have this to offer:
1. Landscape Maintenance at the current location is the responsibility of the property owner.

2. As a landscape management person for a few decades | will be assisting in the maintenance
of the new location.

3. This new project upgrades the property a great deal. Thus upgrades the property value.

4. All food service operations are routinely inspected and most likely receive advice as to
what should be done in preparation for a follow up inspection.

5. In the twelve years as an employee | have not seen any major traffic regarding large trucks
with the exception of soybean deliveries as David Milstein has noted. BTW | am not a transient
employee.

6. In the 12 years as an employee | have not withessed a large number of employee vehicles thus
minimal employee traffic. | will be seen most frequently as | perform my duties in the area of sales
and distribution. Customer service is of the utmost importance and key to the success of Central
Soyfoods.

7. The Milstein family are among the best small business management group | have ever had the
pleasure of interacting with.

Thank You,
Richard Heckler
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PC Minutes 9/22/14 DRAFT
ITEM NO. 3 CONDITIONAL USE PERMIT FOR CENTRAL SOYFOODS LLC; 1168 E 1500 RD
(MKM)

CUP-14-00304: Consider a Conditional Use Permit for Central Soyfoods LLC, a Value Added Agriculture use,
at 1168 E 1500 Rd. Submitted by David Millstein, property owner of record.

STAFF PRESENTATION
Ms. Mary Miller presented the item.

APPLICANT PRESENTATION

Mr. David Millstein said Central Soyfoods had been around since 1978 producing tofu for the Lawrence and
Kansas City area and had never had any complaints from the neighbors or employees regarding the operation.
He said the operation had very little waste. He said there would be no odor since it was essentially tap water
that would go into the lagoon. He said the neighbor’s concern about employees being transient was not based
on fact. He said the FDA inspection letter was a warning and that the business complied with the problems.

PUBLIC HEARING

Mr. Terry Liebold, attorney representing Willis and Linda Long, showed where the Long’s property was in
proximity to the site. He said the primary reason for their opposition was included in the letter that he sent,
which included the location. He said the site was only being a 5 acre lot and surrounded by a lot of residences.
He did not feel the application complied with the requirements of a value added business. He expressed
concern about the commercial building codes being met.

Mr. Mike Manley expressed concern about the property not being maintained.

Mr. Quinn Miller expressed concern about the size of business being on less than 5 acres. He felt there were
other sites that would be more suitable. He also expressed concern about water runoff.

Ms. Rebecca Manley wondered why the applicant chose this particular location and felt there were other sites
better suited.

Mr. Roy Chaney said he could not see how this was an agricultural use since nothing was grown on site. He
felt it was food manufacturing. He expressed concern about potential odor from the business. He said the area
was more like a subdivision with other houses.

Mr. Manley asked Ms. Violet Walker about her opinion on the condition of the property.

Ms. Violet Walker said the property was not well taken care of.

APPLICANT CLOSING COMMENTS

Mr. Millstein said the property had been mowed numerous times but that they chose to mow a yard size area
around the house. He said the property had been hayed on a yearly basis. He said he moved to this location
because it was reasonably priced. He said his current location was between two other businesses and he could
not control pests. He said the scale of the business was a micro business. He stated the house would be
completely rehabbed and that he would probably only use the basement of the house. He said he had looked
in Lawrence for over a year for a suitable location that was affordable. He said it was an agriculturally based
business. He said they use local beans grown on his farm and other Douglas County farms. He said they use
700 bushes a year, which was hardly two grain trucks a year. He said it was a micro business with no odor. He
said he had never had any problems with neighbors. He said the lagoon would be designed by an engineer
and would follow Kansas health guidelines. He said the greywater lagoon would only contain tap water and a
little bit of dishwashing detergent. He said the blackwater would be separated from the greywater so there
would be no possibility of contamination.



COMMISSION DISCUSSION
Commissioner Liese asked staff to remind Planning Commissioners what they should focus on.

Mr. McCullough said staff had not received any complaints and that there was no record or history of
compliance issues. He said Planning Commission should look at land use elements, traffic, business operations
and Code compliance. He said they could also discuss the typical impacts, such as lights, noise, traffic, and
odors.

Commissioner Liese asked staff if they felt like they had adequate time to review the letter from Mr. Liebold.
Mr. McCullough said staff reviewed it and responded appropriately.

Commissioner Josserand said he was still struggling with questions that Mr. Liebold brought up in his letter. He
asked staff to discuss altering the use of a building and why the objection made my Mr. Liebold was not
legitimate with this application.

Mr. McCullough said staff had not consulted County council on the issues. He said it was staff's perspective on
how they understood the Code to be interpreted. He said the lot was non-conforming but was not a use issue.

Commissioner Josserand asked if it would be a change of use for the building.
Mr. McCullough said yes.

Commissioner Josserand asked if staff’s interpretation was that there was no need to make the building, as a
new use, comply with commercial County Codes.

Ms. Miller said it was required to comply with County Codes. She said it was listed as an additional step in the
staff report. She said when the applicant goes to Zoning & Codes for the Conditional Use Permit they would
also have to get building permits.

Mr. Jim Sherman, Director of County Zoning & Codes, said the structure would be designed and reviewed
under the 2012 International Commercial Building Code.

Commissioner Denney asked if the owner of the business was also the property owner.
Ms. Miller said yes.

Mr. Millstein said the company was an LLC and he was the managing partner. He said the property was owned
by himself and his wife.

Commissioner Rasmussen said he would vote in favor of the Conditional Use Permit. He said the community,
City, and County have indicated they want to support value added agricultural activities. He said they want to
maintain the rural and agricultural character surrounding Lawrence with these types of uses. He did not feel
this was any different than the example used in the County Code; making strawberries into jam. He said he
could not see a reason for not approving it.

ACTION TAKEN
Motioned by Commissioner Rasmussen, seconded by Commissioner Culver, to approve Conditional Use Permit,
CUP-14-00304, for Value Added Agriculture subject to the following conditions:

1. The following standards shall apply to the use:
a. A maximum of 4 full-time equivalent employees are permitted.
b. The structure in which the use is conducted may be up to 3,600 sq ft.



c. No equipment that creates noise, vibration, electrical interference, smoke or particulate matter
emission perceptible beyond the property lines or in excess of EPA standards is allowed.

d. All equipment and materials used in the business must be stored indoors.

No retail sales of products shall occur on the site.

f. Deliveries from trucks with a GVWR (Gross Vehicle Weight Rating) of more than 5 tons are limited to
no more than 2 per week. This does not apply to incidental deliveries such as Fed Ex and UPS.

®

2. Provision of a revised CUP plan with the following changes:

a. General CUP notes added per Planning approval.

b. Parking area expanded to 5 parking spaces, with one being ADA accessible, and dimensions of the
parking area noted on the plan.

c. Evergreen trees added to screen the south side of the parking area.

d. Location of holding pond/lagoon shown on the plan.

e. Standards listed in Condition No. 1 noted on the plan.

f. Addition of the following note: “The Conditional Use Permit will be administratively reviewed by the
Zoning and Codes Office in 5 years and will expire in 10 years from the approval date noted on the
plan unless an extension is approved by the County Commission prior to that date.”

Commissioner Culver said he agreed with Commissioner Rasmussen about value added agricultural business.
He felt it fit the description and criteria set forth in the standards. He said it also had regulations and
conditions in which the applicant must comply, which was part of the structure in which it could proceed. He
said it was a micro-business and an acceptable use under the Conditional Use Permit.

Commissioner Kelly said he appreciated the concern shared by the neighbors about it becoming a factory. He
said when he read the Code regarding value added agricultural businesses it specifically said a commodity not
grown onsite. He said he looked for other food processing in Douglas County and the County Food Policy
Council had a list that they created a few years ago. He said it included quite a few businesses that were rural
and small in nature that bring in products from elsewhere. He felt it did seem to be an appropriate land use.

Commissioner Josserand said this kind use was exactly what was anticipated by the value added agricultural
section of the Code. He did not feel it would be a noxious industrial use. He said his principal issue was the
nature of the structure but that Mr. Jim Sherman had made that issue disappear from his mind with his earlier
response. He said he would support the request.

Commissioner Britton said he initially had concerns about legal requirements for a change in use being met but
that it sounded like it would meet the Commercial Building Code. He stated that any time a neighborhood
came out to weigh in on something like this he put a lot of stock in that. He did not feel the concerns rose to
the level of overriding the staff report. He said he would support the motion.

Commissioner Struckhoff said he would support the motion. He said his concern was the scale and scope of
the operation, the stewardship of the waste product, and traffic generate. He felt that most of those have or
would be mitigated and that the Code requirements would be complied with. He believed this value added
agricultural use was exactly what was envisioned.

Commissioner von Achen said she was sensitive to the concerns of county residents but that she would hate to
deny the use based on fears that she did not think would materialize. She said she would support the motion.

Commissioner Denney said the concerns raised by the neighbors should be dealt with through the Code and
building permit process.

Commissioner Graham echoed the comments from other Planning Commission members.

Ms. Manley spoke from the audience about the FDA violations.



Commissioner Liese said that Planning Commission was a land use committee and that the County Commission
could listen to their additional concerns.

Unanimously approved 10-0.
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Viz Hand Delivery
Lawrence-Douglas County
Metropolitan Planning Commiission
6 East 6 Street
Lawrence, Kansas 66044

Re:  September 22, 2014 Commission Meeting

[ adies and Gentlemen:

I am writing on behalf of Willis and Tinda Long in opposition to the application for a
Conditional Use Permit for Central Soyfoods LLC, at 1168 E. 1500 Road, which is Item MNo. 3
on the agenda for the September 22, 2014 Planming Commission Meeting.

Mr. and Mrs. Long’s home is en the property located at 1164 E. 1500 Road, which 1s the
property that is imnmediately adjacent to and south of the subject property. They also own a
parcel that borders the subject property on the north und easl. Mr, and Mrs, Long bought their
property to make their home and they enjoy living in the County away from the businesses
located in the City. Now they are faced with an industrial use being brought Lo their doorsfep,
and they oppose the County’s allowing un industnial use being brought so close to residential
properties and on such a small lot.

Mr. and Mrs. Long have several reasons for their opposition to the application for the
conditional use permit, which will be addresscd below, but their primary objection is fhat the
application of Central Soyfoods does not comply with the County's Code, and cannot legally be

approved.
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The application does not satisfy the requirements of the County’s Code.

Section 12-319-4.35 of the County’s Code allows conditional use permits for Value-
added Agricultural Businesses so long as the business meels certain location and development
standards. Although Planning Staff has addressed some of these requirements, Planning Staff did
not adequately address all of them. In particular, the Code requires that Value-Added
Agricultural Businesses meet the following requirements:

e “Struchrmres are required 1o be upgraded to meet commercial building code
requirements if used for more than storage of raw agricultural materials.” (12-319-

435b.)

e “Minimum Site Arca: A minimum site area is consistent with the County adopted
policy for agricultural uses.” (12-319-4.35.g.)

o “Road Access and Frontage: The site must have direct access io a full mantenance
public road and the site shall meet the minimum frontage requirements in accordance
with the Access Management Regulations.” (12-319-4.35..)

The problem with Central Soyfoods’ application is that it seeks to convert a residential
dwelling that is non-conforming and expand the building by over 60% and convert it to an
industrial use without having lo comply with the County’s current zoning regulations. The law is
clear that an owner cannot expand or change the use ol a non-conforming properly without
complying with the currcnt zoning regulations, and the Planning Commission should not set bad
precedent by ignoring the change in the non-conforming use simply because the Stalf likes the

sidea of a Value-added Agrienltural business.

Commercial Building Codes. Because the application for the CUP proposes to
manufacture tofin and tempeh at the loeation and not just to store mw materials, the Counly’s
Code requires that the structure be upgraded to meet commercial building codes. Although this is
a requirement for approval of the CUP, the Planning Staff failed to address this requirement in ifs
report and does not propose that this requirement be added to the conditions for approval. There
is no indication anywhere in the Staff’s report that the upgrade to the building must meet all the
commercial building code requirements. Without this upgrade, then the CUP cannot be legally

approved.

Minimum Site Area. In its report, Planning Staft acknowledges that the Value ddded
Agricultire section requites “a minimum sile area consistent with the County adopted policy for
agricnltural uses.? Instead of addressing the minimum site area for agricultural uses, the Planmng
Staff merely concludes that the Home Oceupation standard of five acres should apply. The Staff
does this even thongh Staff stales that the Home Occupation standards should only apply il those
standards are stricter. That is not the case here.
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The Counly’s adopled policy for minimum site arcas is provided in the ITeight, Area and
Bulk Requirements of the County’s Code (Section 12-31 8). Under thesc Requirements, the
minimum site area for agricultural uses is ten acres for property that takes access from a
Principal Arterial Road. Because the property that is the subject of the CUP application takes
aceess to a Principal Arterial Road and only has a site area of five acres, the property does not
meet the minimum sile area required by the Value Added Agriculture section. The Planning Staff
states that the property is # vested parcel since i was created before 2006. Although this is
correct, this does not allow the property owner to change the use of the properly without
complying with the current Height, Area and Bulk Requirements.

Because the properly was created before 2006, the property is a non-conforming use of
the properly (See Section 12-320-2.01.b.—made non-conforming through the adoption of the
Height, Area and Bulk requirements under section 12-318). Under Section 12-320-1, the non-
conforming use “may be continuad,” but “[n]o non-conforming building, structure, or use shall
be changed, cxtended, enlarged or structurally altered™ subject to four exceptions that do not
apply ta this case. Furthermore, under state law, if there is “any alteration” to a building or use
in the building, then the zoning regulations currently in effect shall apply. K.S.A. 12-758(a).

In this case, Central Soyfoods proposes two major alterations that if allowed {o be done
would require the property to comply with the current zoning restrictions, including lot area
restrictions. First, Central Soyfoods proposes fo increasc the size of the building from 1,756
square feet to 2,812 square feet—an increase of over 60%. Second, Central Soyfoods proposes to
change the use of the property from residential to industnal. Because of these changes, the
property loses its right to continue the non-conforming use and must fully comply with the
Height, Area and Bulk requirements under section 12-318.

And as mentioned above, because the property lakes its access to a Principal Arterial
road, the Height, Area and Bulk requirements under section 12-318 requires the property to have
a minimum area of ten acres. Beeause it does not, the CUP cannot be approved.

Road Access and Frontage.

Likewise, Central Soyfoods® application for the CUP must be denicd because the
praperty does not have sufficient road frontage.

Under the Valye Added Agriculnure section, the property “shall meet the minimum
frontage requirements in accordance with the Access Management Regulations,” (12-319-
4.35.h.) The Access Management Regulations requires a minirmum of 1 ,320 feet ol road frontage
for propertics that obtain their access Lo a Principal Asterial road. (Section 9-501.) The Acuess
Management Regulations provide exceptions for residential properties (see Section 9-502 and 8-
512) or in the situation in which the minimum fronlage impairs the owner’s aceess to public
roads (see Section 9-507), but none of the exceptions applics to this casc. The alteration of the
building to allow for an industrial use is obviously not a residential use and the owner’s access 10
the road is not impaired. Thus, the minimum road frontage of 1,320 feet 15 required. Bul Central
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Soyfoods® parcel only has roughly 400 feet of road frontage, and therefore, the application does
not comply with the Access Management Regulations or the Vealue Added Asriculture section.

Again, because Central Soyfoods is attempting to substantially change the use and size of
the building, it must comply with the current zoning restrictions, including, the Height, Area and
Bulk requirements under section 12-318. And for parcels that take their access to a Principal
Arterial road, Section 12-318 requires a minimum of 1,320 feet of road frontage.

For these three reasons, the approval of Central Soyfoeds’ application for a CUP would
be contrary to the Falite Added Agriculiure section and therefore, it should be denied.

2. The presence of the industrial use raises security issues.

M. and Mrs. Long also believe that approval of the CUP raises security issucs that should be
addressed. Currently, Mr. and Mrs. Long live next to a residential dwelling that cucrently can
only have a single family ocenpying that home. If the CUP is approved there will be no one
residing in the property, and the people who will have access to the property will be the 5+
employees of Central Soyfoods, delivery drivers, and others who need to access the property for
purposes of operating an industrial site. Because Central Soyfoods states that these employees
arc all part-time, the likely tunover of thoss employees are higher than they would be if they
were full-time employees. And this turnover prevents the neighbors from petiing to know any of
them so that they know who should be lurking around the property. The employees will be
unknown Lo the ueighbors, but those employees and drivers will all now have the opportumty to
scope ouf neighboring residences, This is a great coneern for Mr. and Mis. Long whe now have
to be diligent in ensuring their safety from the employecs of fhe Central Soyfoods® industrial site.

3. There is no adequate protection for drainaee of the sray water,

I understand that Central Soyfoods® industrial process uses a significant amount of water.
The Staff report does not make it clear whether Rural Water District No. 4 will allow a
residential water meter to be used for industrial purposes. And because of the amount of water
nsed in the industrial process, Central Soyfoods produces a significant amount of “gray water.”
Although T understand that Central Soyfoods® application did not include any method for the
proper discharge of this waste water, the Planning Staif noted that a lagoon will have fo be
“located” as shown on the plan. Mr. and Mrs. Long believe that not only should a lagoon be
“|acated” it must be constructed in a manner which prevents discharge of the gray water from tLhe
property. Mr. and Mrs. Long’s property also borders the subjeet property on the North and cast
and the natural flow of water from the subject property flows toward the northeast comer of the
subject property and onto My, and Mrs. Long’s property. The Planning Commigsion cannot
approve the CUP without adequate assurance that the discharge of the “gray water” will not be
allawed to flow off of the subject property onto Mr. and Mrs. Long’s property.
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4, ‘The proposed industrial nse is not compatible with the area.

Planning Staff has determined that the industrial use proposed by Central Soyfoods is
compatible with the residential and agricultural nature of the neighboring properties. Mr. and
Mrs. Long are not opposed to Value-added Agricultural businesses being located in the County,
but they are opposed to industrial business being located on tracts of only five acres right in the
midst of residential propertics. Industrial businesses ought to be located on tracts larger than five
acres as required by current code. Because the tract owned by Central Soyfoods is only five
acres, the indusirial manufacture of soybean products should not be located there, and the CUP
should be denied.

Mr. and Mrs. Long bought their property so that they could live in the County away from
industrial uses. Yet, they are now faced with a proposed industrial use at their doorstep.

The Longs' property is significant for historical reasons. The Hoover Bam is located near
the subject property. The Hoover Bamn was part of the Douglas County farm home, which was
also known as (he Douglas County Poor Farm. Enclosed with this letter is a description of the
history of the Poor Farm.

An industrial use is not compatible with the adjacent historical Hoover Bam and the
location of the Douglas County Poor Farm. By allowing an industrial use al (his location, the
Planning Commission would set precedent for the location of other industrial uses in this area,
and the risk of losing the use of the area as residential and agrienltural is high, and the historical
uniqueness of the property would be swallowed by the industrial use.

Furthermaore, 1f the CUP were approved, because the subject property is non-conforming,
it would likely never be allowed to be used for residential again, and the property would either
remain industrial or vacant.

And Central Soyfoods, like so many other owners of industrial land, 15 nol a good
steward of the land it owns. During the time that Ceniral Soyfoods owned the subject property,
it did nothing to keep up the appearance of the property. Enclosed arc photographs of the subject
property compared 1o the Longs® property. The fact that Central Soyfoods has failed to
adequately maintain the property is & bad sign of how it plans to maintain the property once the
industrial use is placed in the property. Furthermuore, Central Soyfoods failed to majntain its
current property in Lawrence in a manner that complied with the FDA’s regulations. On July 2,
2014, the FDA sent a warning letter to Central Soyfoods that noted “sarious violations™ of the
FDA’s regulations. A copy of the FDA’s letter is enclosed with tlus letter.

The failure of Central Soyfoods to adequately maintain its current facility in compliance
with law and its failure to maintain the subject property while it owned the property does not
give Mr. and Mrs. Long any confidence that once a CUP was approved that Ceniral Soyfoods
would be a good neighbor. As everyone knows, actions speak louder than words, and Central
Soyfoods® promises to comply with the CUP conditions should hold little weight when its
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actions reveal an industrial company that is not concerned with complying with the law or
ensuring ils property is properly maintained. Because of these failues, the Longs arc reasonably
concemned by the presence of the industrial use so close to their home.

Finally on this issue, the presence of the indusirial use will have a negative impact on the
value of the residential properties near the industrial site: “[AJccording to the Appraisal
Institute{, ajn unkempt yard, . .. or having certain commercial Tacilities nearby, such us a power
plant or funeral home, can reduce the value of surrounding homes by as much as 15%.” Bran
0'Connell, 7 Neighborhood Threats to Your Home’s Valuc, found at
htip:frealestas.imsn.com i/ 7-nziehbothpod-thrests-to-vour-homes-valse. The subject property is
located closed to the Longs’® property. I enclose photographs of the property from the Longs’
home. The close proximily of an industrial use may significantly reduce the value of the Longs’

property.

Again, while the Longs do net opposc a Value-added Agricultural business in the
County, the business should nol be located near to residences and on such a smal] tract of land.

For all these reasons, Mr. and Mrs. Long oppose the Planning Commission’s approval of
the CUP of Central Soyfoods LLC, and they request that the Planning Commission deny the
CUP.

Very truly yours

“TerenceE. Leihold
Petefish, Imimel, Heeb & Hicd, L.IL.P.

Enclosures
ce: Mpr. and Mrs. Long
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E_E\Jfé: Public Health Service

Pepartment of Health and Human Services Food and Drug Administration
Kansas City District
Southwest Region
2050 Marshall Drive, Sulte 205
Lenexa, Kansas 66214-1524

Telephone:(913) 495-5100

July 2, 2014

WARNIMG LETTER

UNITED PARCEL SERVICE
SIGNATURE REQUIRED

CM5#433431

Mr, David T. Millstein

Central Soyfoods LT

710 E.2Z2nd Street, Ste C
Lawrence, Kansas 6G046-3118

Dear Mr. Millstein:

The Food and Drug Administration (FDA) conducted an Inspection of your food processing facility,
located 710 E. 22™ Street, Ste C, Lawrence, Kansas, from May 20 through May 21, and July 1,
2014. The inspection revealed serlous violations of FDA's Current Good Manufacturing Practice in
Manufacturing, Packing, or Holding Human Food (CGMP) regulation, Title 21, Code of Federal
Regulations, Part 110 (21 CFR Part 110). These conditions cause the food products produced and
stored at vour facility, including Hickory Smoked, Firm (type), and Garlic Herb Tofis to be
adulterated within the meaning of section 402(a)(4) [21 U.5.C. 342(a)(4)] of the Federal FFood,
Drug and Cosmetic Act (the Act) in that they have also been prepared, packed or held under
Insanitary conditions whereby they may have become contaminated with fllth or may have been
rendered Injurious to health. You can find the Act and its implementing regulations at

vwew Fda,govl,
CEGMP violations:

1, You failed to take effective measures to exclude pests from the processing areas and protect
against the contamination of food on the premises by pests, as required by 21 CFR 110.35(c) and
evidenced by the following:

httn M fda oou/ 1O RO T/ Frforeement Actinms/Warnine etfere/ 201 40em 404547 hibm 2 RM2014
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a. What appeared to be a live roach was found on the leg of a food processing table inside
the finished product packaging ares,

b. What appeared to be a live roach was Tound under a pallet of dried soybeans in the
warehouse area of the plant.

. An apparent gnaw hole wa*f: found on a bag of Nigari (lot# 110415), an ingredient used in
the production, of your tofu.

d. ‘Apparen_t rodent droppings were found around bags of dried soybeans In the warehouse
area. The warehouse is directly adjacent to the production area.

2) The facility and procedure used.for. cleaning and sanitizing of equipment has not been shown to
provide adequate cleaning and sanitizing treatment as required by 21 CFR 110.35(d)

(5). Specifically, on May 20, 2014, after producing tofu your procedure for cleaning and sanitizing
food contact cquipment by using hot water only does not provide adequate cleaning and sanitizing.
The inside of the smoker used to smoke tofu contained accumulated debris. The corners of a metal
food cart found In the packaging area contained debris.

3) Failure to take apart equipment as necessary to ensure thorough cleaning as required by 21 CFR
110.80(b)(1), Specifically, You do not fully dissemble all food contact equipment after processing
and before the start of manufacture. The barrels with the screens used to extract the soy milk from
the soy pulp had accumulated food debris inside parts of the screen.

4) Failure to have smoothly bonded or well-maintalned seams on food contact surfaces, (o
minimize accurmulation of food particles and the opportunity for growth of microorganisms as
reguired by 21 CFR 110.40(b). Specifically, on May 20, 2014, during the manufacture of hickory
smoked, firm (type), and garlic herb tofu several food contact tables and a food cart were found to
have unsanitary welds, Also in the production area inside the hopper and the holding vats for the
soybeans prior to the cooking kettle had rough welds.

5) Failure to properly store equipment, remove litter and waste, and cut weeds or grass that may
constitute an attractant, breeding place, or harborage area for pests, within the immediate vicinity
of the plant bulldings or structures as required by 21 CFR 110.20(a)(1). Specifically, during the
inspection conducted on May 20, 2014, the following harborage areas were found inside and
outside your facility:

a. Several bags of soybean meal were stored outside on the loading dock area. One bag was
split open and apparent rodent droppings were found In and around the spilled food product.

b. The area around the loading/receiving dock and door is overgrown and weeds are not
trimmed around the front and side of the facility. Unused equipment is also stored outside on
the loading/receiving dock

6) Instruments used for measuring conditions that control or prevent the growth of undesirable
microorganisms are not accurate as required by 21 CFR 110.40(f). Specifically, on May 20, 2014,
during the inspection of your facility, the temperature of cooling tofu was taken and the
thermometer used by your employee read (b)(4) degrees I, The temperature of the Tofu was also
taken with an FDA calibrated thermometer and the temperature recorded was 135 degrees F.

The above items are not intended to be an all-inclusive list of the violations at your facility. It is
your responsibility to ensure compliance with the applicable laws and regulations administered by
FDA. You should take prompt acton to correct these violations. Fallure to do so may result In
regulatory action belng initiated by the FDA without further notice. These actions Include, but are
not limited to, seizure and/or Injunction.

htin-fwww. fda. oovTICECLEnforcementActions/ WarningLetters/201 4/ucm4 04543 htm 9/16/2014
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Section 743 of the Act (21 U.5.C. 379§-31) authorizes FDA to assess and collect fees to cover FDA's
costs for certaln activities, including re-inspection-related costs. A re-inspection is one or more
inspections conducted subsequent to an jnspection that identified noncompliance materially related
to a food safety requirement of the Act, specifically to determine whether compliance has been
achieved. Re-inspection-related costs means all expenses, including administrative EXDPENSes,
incurred In connection with FDA's arranging, conducting, and evaluating the results of the re-
Inspection and assessing and collecting the re-inspection fees (21 U.S.C. 379j-31(a)(2)(B)). For a
domestic facility, FDA will assess and collect fees-for re-Inspection-related costs from the
responsible party for the domestic facllity. The inspection noted In this letter identified
noncompliance materially related to a food safely requirement of the Act. Accordingly, FDA may
assess fees to cover any re-inspection-related costs.

Please respond in writing within fifteen (15) working days from your receipt of this letter. Your
response should outline the specific actions you are taking to correct these violations and prevent
Ltheir recurrence. If you cannot complete all corrections hefore you respond, please explain the
reason for your delay and state when you will correct any remaining violations.

Your written response should be sent to the Food and Drug Administration, Attention: Danial 5
Autchison. If you have gquestions regarding any issues in this letter, please contact Mr. Hutchison at
(913) 495-5154 or Danial.Hutchlson@fda.hhs.gov.

Sincerely,

IS/

Cheryl A, Bigham
District Director

Page Last Updated: 07/14/2014
Note: If you need help accessing information in different file formats, sec Inciructions for
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i oovers. comy

Canirsl Soyicods LLC
A privately held company in Lawrence, KS. Is ihis your business? Clakv This Profig
Mora Details for Central Soyfoods LLC

Categorized under Tofu, Except Frozen Desserts. Our records show it vwag established in 1978 and ncarporaled in
Kansas. Cument estimates show this company has an annual ravenue of 52.5 io 5 milion and employs a staff of
approvimately 10t 19

Products or Services
Comnpanias like Ceniral Sovicods LLC ususlly ofier: Best Toiu, Spinach Tofu, Easy Tofu, Chingse Tolu. Tofu.

file:///C:/Users/T.inda/AppData/Local/ Temp/Tow/471(:67 11 htm 9/10/2014




9-4-14

Dear  “Pr. dgk \Hea. 1,6%3/’,

| am the bookkeeper at and a shareholder in Central Swfuuds The planning commissioner
forwarded us an email from Mr. and Mrs. Othick expressing concerns about our hopes of moving our
kitchen out of the industrial area where we are now into the huilding at 1168 E 1500 Road, & far more
pleasant location.

Having lived in rural Douglas County since 1972, by our personal preference, | know how we all feel
about changes in our areas, We live in the country to be away from industry and commercialism. So |
understand your concerns.

I would very much like to sit down with any of the neighbors who have questions or concerns about
our operation and how it may impact the neighborhood. 1feel | can allay your fears when you see what
we do and how small we are. We would only want to be good neighbors. | can meet you together, or
individually, wherever you prefer, at any time convenient for anyone. |f you prefer, you may feel free to
email me at symillstein@gzmail.com or write me at 464 E 1750 Rd., Baldwin City, K5 6G006.

Thank you and | look forward to meeting you.

Sincerely,

SaG il e
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CERTIFICATE OF ACCEPTAN(

Presented to-

JOE. Stewaut Probesty

The National Pack Service has evaluated this SITE as making n
significant contribution to the understanding of the Undeiground Railroad
in American history and it meets the requirements for inclusion in the
National Underground Railroad Network to Freedom

_,w. NATION
UNDERGROUND RAILROY

NETWORK TO FREED(
Tuly 23, 2010 i

Ernest Quintana, Regional Director
Midwest Region, National Park Service




NATIONAL PANK SERVICE
NATIONAL UNDERGROUND RAILROAD NETWORK TO FREEDOM

GENERAL INFORMATION

Type (pick one): X Site __ Facility ___ Program

Mame: John E. Stewatt property

Address: Harmary Acros, 1152 E, 1500 Road (NW 1/4 Section20, Township 13, Range )
City, State, Zip: Lawrence, Kansas 66046

County: Douglas Congressional Distriet; Third

Physical Location of Site/facility (if different):
_ Address not for publication?

Date Submitted: Janaary 15, 2010

Summary: Describe in 200 words or less, the significance to the Underground Railroad, of the site, program,
or Tacility nominated for inclusion in the Metwork.

The south bank of the Wakarusa was the home of a well-known abolitionist, Captain John E. Stewart, who
preempted the northwest quarter of Section 21) The quarter-section norih of Stewart belonged fo John
Pieratt from Kentucky, who (although & Southemer) did not believe in slavery. This area became a mini-
settlement of free-state sympathizers, Stewart was a Methodist preacher, an Englishman by birth, and at
one time Lived in Salem, New Hampshire; he became known as “the fighting preacher”. The claim became
a well-known rendezvous for fugitive slaves. From Judge L. D. Bailey’s account of Quantrill’s raid, John
had been & close fiend and confidant of Quantrill, alias Charley Hart, during his early days in Kansas and
in his company had succeeded in effecting the escapo of slaves from Missouri into Kansas. As it was only
forty miles to the line which divided the slave state of Missouri from the free territory of Kansas it was easy
for these young men, most of whom were bold riders and experts in the use of arms, to pass over the line,
meet with slaves, then explain to them how short a run they had to make to gain their freedom, and give
thern full directions how o reach a safe hiding place at the Stewart farm. In the heavy timber that linexl thi
banks of the Wakarusa near the farm there was a snug little cabin provided, and friends wore always ready
to uide the way and furnish provisions to the freedom seekers, who were told that they would be kept
there in safety until they could be sent on through Nebraska and Iowa to Chicago and thenee to Canadis
Stewart’s farm was kmown as important “stockade” and depot for the Kansas branch of the Underground

FOR NATIONAL PARK SERVICE USE ONLY
1 heteby certify thatthis _ site facility _ program js included in the Network to Freedom,

Signature of ceriifying official/ Title Date
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Midwest Region v
601 Riverfront Dirive

M nln Bl osal-a S04 2ATL
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July 23, 2010
H22(MWR-CR/UR)

Ms. Cathering Iless
Harmary LLC

1201 Wakdiusa Drive
Lawrence, Kansas 66049

Diear Ms. Hess:

Congratulations! The National Park Service (NPS) evaluated your application for the John E. Stewart Property to be
included in the National Underground Railroad Network to Freedom (Network to Freedom). We found that it
makes a significant contribution to the understanding of the Undergroumd Railroad in American history and that it
meets the requirements for inclusion as a site. We commend you on your dedication to this important aspect of our
history and expect that you will jein with us in continuing to exemplify the values expressed in the National
Underground Railroad Network to Freedom Acl.

We are enclosing a Certificate of Acceptance, which you may display at your site. Asa site included in the Network
to Freedom, you may use the Network to Freedom logo under certain conditions, such as in plagues or publications.
We will send a separate mailing with the Network to Freedom graphics standards manual, Use of the logo in
speeific projects requires prior approval by your NP3 Regional Program Manager. Please consult with your NP3
Regional Program Manager for further informatioh and guidelines on the use of the logo. We will also include your
site on the NPS Network to Freedom Web site at www.nps.gov/ugn.

Please know that we arc aware of your commitment to be stewards of all that the National Underground Railroad
Network to Freedom Act embraces and encourage you to stay firm to that commitment by continuing to manage
your site as deseribed in your application. To ensurc accurate interpretation of the Underground Railroad to the
public, we wish lo emphasize that you may only represent your association with the Network to Freedom as it has
heen approved in your application.

We know that you are as committed to qualily and high standards as we arc and will realize the need for periodic
review. Any site in the Network to Freedom is subject to periodic review and may be removed from the Networs to
Freedom if there is evidence that it no longer meets the criteria for inclusion or if the steward's aclivities are
inconsistent with the goals of the National Underground Hailroad Network to Freedom Act. Tn order to help us stay
up-to-date on your programs and activities, we rely on you to send us news and examples of flyers, newsletiers,
programs, brochures, ete. Additionally, you may post news of your upcoming cvents on the MPS Network to
Freedom Web site.

Congratulations again on your extraordinary site, which we welcome into the Wetwork Lo Fresdom. We wish you
continued success. Please do not hesitate to contact your Regional Program Manager at any time to seek assistance,
advice, information, or to let them know about your current activities.

Sincerely,

Emest Quintana
Regional Director

Enclosure
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Owner/Manager (Share contact information _ X Y _ N)
Mame: Catherine Hess, Harmary LLC

Address: 1201 Wakarusa Drive
E-2
Cily, State, Zip: Lawrence, Kansas 66049

Phone; 785 856-3881 Fax: E-malil:

Gwner/Manager (Sharc contact information ¥ N}
Mame:

Adidress:
City, State, Zip:

Phone: Fax: E-mail:

Application Preparer (Enter only if different from confactabove)) (Share contact information Y __ _N)
Name: Clinton Lake Historical Society

Address: 1047 E 251 Diagonal Rd

City, State, Zip: Lawrence, KS 66047

Phone: Fax: E-mail:

Privacy Information: The Metwork to Freedom was established, in part, to facilitate sharing of
information among those interested in the Underground Railroad. Pulting people in contact with others
who are researching related topics, historic events, or individuals or who may have technical expertise or
resources to assist with projects is one of the most effective means of advancing Underground Railroad
commemaration and preservation. Privacy laws designed to protect individual contact information (i.e.,
home or personal addresses, telephone numbers, fax numbers, or e-mail addresses), may prevent NPS from
making these connections. If you are willing to be contacted by others working on Underground Railroad
activities and to Teceive mailings about Underground Railroad-related events, please add a statement to
your letter of consent indicating what information you are willing to share.

Paperwork Reduction Act Statement: This information is being collected for applications o the National Park
Service’s National Underground Railroad Network to Freedaom bo nominate propertics, facilitics, and proprems to the
Metwark 1o Freedom, A Federal agency may not conduct or sponsor, and a person is not required 1o respond 1o, &
collection of information unless it displays a currently valid OMB control number. Responsc bo this request is required
for inclusion in the Network to Freedom in accordsnce with the National Underground Railroad Network to Freedom
Act (P L. 105-203).

Estimated Burden Statement: Public reporiing burden for bis fomm s estimated 1o average |3 hours per responss
ingluding time for reviewing instructions, gathering and maintaining data, and complefing and reviswing the form.
Direet comments regarding this burden estimate or any aspect of this form to the National Coordinator, National
Underground Railroad Network to Freedom, NPS, 601 Riverfront Drive, Omahs, Nebreska 68102,
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In addition to the responses to cach question, applications must also include the following attachments:
13 Letters of consent from all property owners for inclusion in the Network to Freedom (sec sample)
2) Textand photographs of all site markers
3) Photegraphs illustrating the current appearance aund condition of the site being nominated
4} Maps showing the location of the site

51, Site type:
____ Bnilding _ Object __ Distriet {neighborhood)
___ Siructure _X __Landscape/natural feature  Archeological site
_ {nher (describe);
52. Is the site listed in the National Register of Historic Places? ¥ X N
What is the listing name:
83. Ownership of site:
_X__ Private ____Private, non-profit (501¢3)  __ Multiple ownership
____ Public, local govemment __ Public, siate government ___ Public, federal povernment

54. Drescribe the site’s association and significance to the Underground Railroad. Provide citations,
Sapplemental chronologies are encouraged, :

One of the most active Underground Railroad conductors in Kansas was the
“fighting preacher” Captain John E. Stewart. Stewart was part of the “Immortal Ten™
who bluffed their way into the jail at St. Joseph to liberate John Doy, a conductor who
had been caught escorting a party of freedom seekers on the Lane Trail. The group
walked out with Doy, making their escape across the Missouri River in boats they had
hidden on the banks for that purpose. '

A former Methodist minister, Stewart lived on the Wakarusa River, south of
Lawrence on a stockaded farm that was noted as a leading station on the Underground
Railroad. Rather than wait for fugitives to make their way to his farm, Stewart raided
plantations in Missouri. Jn December 1859, he wrote to New York merchant and
abolitionist Thaddeus Hyatt that since the Doy rescue, he had liberated fourteen slaves
from Missouri, including “one unbroken family, of which I fecl rather proud.” Stewart
deseribed his method of going into Missouri on the pretense of buying livestock or
produce. Conversing with enslaved laborers, he showed them the hidden wagon bottom
and armed them for self-defense. Sometimes successful escape depended on the flestness
of his horse, sometimes on a steady hand. Since his only capable horse had given out, he
requested money from Hyatt to obtain another. Further, Stewart and his allies in Kansas
did not have the resources necessary to help the fugitives who were destitute of any
material goods, Gace he liberated the slaves from Missouri, Stowart asked for assistaiice

in finding a safe place. He speculated that “something is wrong in Nebraska & lowa. I

! The “Immortal Ten” inchuded Silas S. Soule, J.A, Pike, S.H.Willes, Joseph Gardner, Thomas Sinunons,
Charles Doy, Jamh Sinex, John E, Stewart, George Hay, and James B. Abboit. They were careful not to
camy Sharps rifles, a well known badge of Kansss abolitionisis, Sheridan, p. 27-34.
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sentiment from his wifc who lamented that slavery made everyone wicked because she
wanted to “burn every slaveholder up. I believe, husband, it would be right for you to
shoot them."™

John Stevwart
Photo: FKansas Stte
Historical Socicty

Stewart continued his work in spite of these challenges. Close friend Silas Soule,
another of the Doy rescuers, wrote from Coal Creek on May 9, 1860 that Stewart had just
brought up another three slaves, making 68 since he started. While Soule and Stewart
were in Lawrence the previous day, a runner came with word that kidnappers had
attacked Stewart’s place. By the time Stewart and Soule could get back to the stockade,
the kidnappers had taken one man and wounded another. The blacks had revolvers while
out plowing the field, but Soule reported the five kidnappers had fired fifieen or twenty
shots. The abolitionists gave chase for six miles but could not overtake them. Soule
speculated that William C. Quantrill was among the kidnappers,®

S4a. Type(s) of Underground Railroad Association (select all that apply)

_X_ Station __ Assoc. w/prominent person Rebellion site _ Logal challewys
___Escape _ Rescus __Kidpapping ___ Maroon community
_Destination ___ Church w/active congregation _ Cemetery . Transportation route

. Militarv site  Commemorative site/monusicnt
__ Other (describe):

S5. Provide a history of the site sinee its time of significance to the Undergronnd Railroad, includine
physical changes, changes in ownership or use of the building(s) and vite,

Seg sumary

? John E. Stewart to Thaddeus Hyatt, December 20, 1859, Kansas State Historical Society
* Sheridan, p. 131-132.
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56. Peserlbe current educational prograwms, tours, markers, signs, brochures, site bullstins, or
plaques at the site. Include text and photographs of markers,

Mong

5. Identify historical sonrces of information. Tnclude a hibliography.
Parker, Martha, Angels of Freedom.

Sheridan, Richard B, ed,, Freedom s Crucible: The Underoround Railroad in Lawrence and Douglas
County, Kansax, 1854-18635: A Reader. Lawrence: Umiversity of Konsas, 1998

Stewart, John E. to Thaddeos Hyatt, December 20, 1839, Kansas State Historical Socisty,

58. Describe any other local, state, or federal historic designation, records, signage, or plagues the
sitc has.

Mons

59. Is the site open to the public, and under what condifions?

Mo

510. Describe the nature and objectives of any parinerships that have cantributed to the
docomentation, preservation, commmemoration, or interpretation of the site.

Clinton Lake Historical Society, Incorporated

511. Additional datn or comments. (Optional)
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1855 United States Land Grant issned to John E. Stewart
1947 Louis A. Hayes purchased from Lawrence City Commissioners
1947 Albert F. McCue purchased from Louis A. Hayes

1951 Leslie L. McCue purchased from Hattie MeCue (survivor of
Albert F. MeCue trustee Deed)

1953 Gerald I. Hoover purchased from Leslie L. McCue

1987 David Allen Switsher purchased from Gerald I. Hoover
1990 Lawrence Evilsizor purchased from David Allen Swiisher
1994 Harry Winters purchased from Lawrence Evilsizor

- =
2008 estate willed to family Jennifer Stﬁw:art and Catherine Hess/
Harmary Acres LLC "D .\, i e Windeas, Landec 8 Wnan

Wkeo deaclad dre propady o Jiroii— 'Par’rmv&tdp

‘li'lﬁmmu{ Acres, LLQ.
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1 GUUIMLLL DARSHS TIELEgE ALlance John E. Stewart property

Historic Function

The John E. Stewart property at the NW 1/4 of Section 21) Township 13, Range 20, was
the homeplace, and farn of the John E. Stewart family. Mention is also made that
Stewart had built a “strong fort” (see Connelley, p-- 117) on this claim. In the 1860
Kansas census, Stewart, his wife four children, four white men (possibly farm hands)
and four black men were listed in the household.

The site also functioned as a very active Underground Railroad Station Here from time
to time came a number of runaway slaves that Stewart had brought from Missouri on
the Underground Railroad.

Stewart also had a large number of cattle on his property from time to time. Connelley
uotes a letters from Samuel Walker to W.W. Scott dated in the 1880s in which he relates
t Quantrill reportedly drove cattle he had stolen from pru~slav§ry men in Missorui‘to

Stewart’s fort, 5
ewa 5 AP .2_1_7 L}ﬁ-’r};?_'j_(_'?_'_ﬁ.-r

*The section number is gmﬁdn 1857 ].Cooper Stuck map and in the Douglas
County Fre-emptions, h illiam E. Connelley states that Stewart’s property
was on land that was later (1909) the Douglas County Poor Farm. This would have been
Section 20,

Current Function )
Today the John E. Stewart property (if Sec Qﬁ‘is on private property.
Narrative of Historical Significance of the Nominated Station

John E. Stewart, born ca. 1820, in England ca., and more recently a Methodist Minister
from Salem, New Hampshire, was called the “General Traffic Manager” of the Lawrence
Underground Railroad Station. (See Kansas City Star, July 21, 1905. This article refers to
a letter dated 9 May 1860 from Coal Creck, Douglas County, KT from Silas S oule
(KSHS) in which Soule states that Stewart “brought up three liead the othér night
making sixty-eight since he commenced. .. . he is going to make a haul of about fifteen
next week., , ”

In an undated clipping from the Lawrence Tribune, (in possession of William E. Connelley
ca. 1909) reference is made to John E. Stewart’s house being “a common rendezvous of a
certain class of extreme ‘Free State’ men and of slaves escaping from Missouri.” Seme of
the men who visited Stewart's home were William Clarke Quantrill, John H. Kagi and
“young Copple.” He had also been “aditively engaged” with old John Brown and Col
James Montgomery in Linn and Bourbon Counties.

i A leiter from A.L. Reed to J.E. Stewart, 27 January 1861 (KSHS) seems to refer to John E.
{ Stewarl’s taking in runaway slaves. “., Your expenses here are by no means small, a

| large Family help Full together with the endless number of those unfortunate creatures
' whoknow of no other asylin in Kansas—but Capt. Stewart you may look at these

things very lightly—but my dear STR—it takes money. . "
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Two years agoe this month, early |

Fthe. Douglaz county farm home,
the Wakarusa river, burned
"t the ground, Nine of the 85 old |
persong living thera were killad,
|Thc pthera, thelr Fuaﬂes}nna da-
" atroved, were home esz, and wers
gent tcmpﬂranfg ta lwsmtals or
,private homes,
i Within & week, the commiy wel-
ifare hoard ]mrcha'sed a building at
11004 West Fourth strect, for 23,500,
,Th& 3‘34 206 re:mammg_ u.t the §27..
i 800 insurancs was availabla for re-
mpdeling, refurnishing, and recom-
difioning the building, which had
formerly heen used us a fraternity

on the morning of April 13, 1944, !

New Cnunty Cnnvalescent Hospnal
Was Open d for Use October 1; 1944a

T alien eit outdoors in tl!a Bui. Eeva‘
aral of the men, who are paralyzed, |
have & large room cn-the ﬁcmnd'
floor., From their windows, :Lhuy]
cant lopk out in threa ﬂ:renhuna-
over grecn lawns, ond watch aguir-
rels playing in the nearhy trees. |
The wormen's romns are on the
gepond floop, with two, i.hra& nr'
[our in A vooim. They 'l.!Hl.lﬂﬂj’
fer to have their meals gery
trays in their reoma, mstam'l ﬂf
cating downstairs. Their lifs-is !
not exeiting, but most of them keep !
lmsi knitting, mending, or making.
hooked rugs. One of them: does
mending for the whele group, Wh!lé
two othora cut ont and maka their

own elothes, entively by hend; '-I'Ilaj"

.:ﬂ-

housa, then an N.Y.A, cepter, and
luter se aparfments for Snnflower!
Oridnance workers:  Public-spirit-
‘ed individusls and orgenizations !
heIped with lahor, [urnishings, und,
supplics. On Octoher 1, 1944, the
new, County {lonvalescent hﬂspital-
“was opened, -

Remodeling und o u.]pping of the
building were slowed Ly war short-
aged of help and materials,. Today,

chooses his own doctor.

all enjoy talking to -frii
relatives  during | visiting c:qr;s
fmmztndemthan.ttcmm ik
7 to B:30 et night - o !
Mozt of the prtlents : ata i_nvalid
o1 eorai-invalid, and ‘all” !
doetors’ constant superm:una

Mrg, Susan Miller and Mrs, H.elen
Talley ave day uurses, while Mra
Elsie May Baker iz on dui_r.- a.t.

bewayer, the transformation is al-
wost complets, From basement to
aunlit third floor, the wallzs are
tinted in cheerful pastels. Naw
Jaundry equipment hag heen in-
stulled i tho basement., The win-
dows huve flower-appligued cur-
taing, made Wy farm burcau units,
Painters are giving the outgide
wood tiim of the briek building a
freghening coat of white paint
The yard soon will be landseaped.

Mizs Gerbude Hunt, iirmntnr Hnr]
dietician, has goided Bl i
of “decorating and equipping tha
hospital, mssembled & stavi, anu
turned the institution info a real.
“home for the 53 alrl pordons now i
Hving thore.

The average age of the 15 Won- |
en and 18 men i3 86, The oldest)
iz 92, and the iun geaf iz 6B,
Most of the men live in the iarguf
third flooy dormito They™ sit|
mmder the skylight roa or play-:

| eix] gtatus of their families, a0 t]m :
il the cost to the eounty, fox !Lhe -;th

!might., Mra. Dells Van Buren,” “Yha'
cook, has been at the hoapifal for,
more than a year. Mrs, abath:
Harhey helps prepare dmr.e:r, whlle]
Misa Nuby Wizer and Bfisa. ub'r
Stout help with ciean.mg und i i
ing. i

"Wa are fortunate” Mms Hunt:
says, “in that, du:inp; a time when i
mest employers had a haed tima)
gotting and keeping help, four ofi

j oy staf! have been ‘mth s :fnrl:a.*
year or more i

The cost of ma:ntenanw Hrﬂi
board averages about: 350 a pa—J

Uent, Home of the patients pay:
moxre, actording to tha' Aursing gare

| they newd, the placo in: the, hﬂl‘.ﬂ&'-
available o them, and -iho: a1

ors, nverages about 330, °
“Peaupia ave always ready to- !mlp'
ug,” Miss Huni says, "We have
nnl‘y to ask, Last gummer; for in-

cing cards, go downstziva to the
dining room for their meals, and

tance, someona gave us 50 hushels’

-
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COUNTY POOR FARM (LOST) CEMETERY
WAKARISA TOWNSHLE

(nmer: AL the time it pwigted = Douplas Covmty, Kansas.

Locaticn: Two miles south of Highway #10 on Haskell Avenme. Turn left fizst road south end of bridge. Remains
of Toor Farm aboutr .3 miles cn left {nocth) side of road. CemCtery was chind the building along tha baunk of
the Wakam=a River.

We have no records as to when the "Poor Famm' or cemelery Were first established, we do ¥now, from news-
aper mccounts, that it existed as early as 1R87. In one accomt writien by George Hollingbery, who was unhappy
wirh the obvious neglect and mistrestmant of the immates of this county home, he stated: "An aged Irishmsn
died at the county farm, and was buried uncersmriously in the county farm burying place which was situated on
the bank of the Wakarusa River in a parrow strip of land between the river and the Toad, and used as a cow
pasture, said burying has long been without any protection from tha desecrating root of pigs, or trawp of
norses and cattle, This is another instsnce of the notorious want of decency that has long characterized the
ranagenent of the asylum for the aged, sick and friendless poor of thiz comty...” {1}

Eorause of this article-a special meeting of the county coimizsioners was held in January, 1888 to in-
yestigate the Foor Farm situaticn. They wanted all who hed comblsints against the present superintendsnt, Hr.
Dodge, or against his management of the Foor Farm to come hefore them. Sowe felt that Me. Dodge was “a Commnem
drmikard, & profane snd brutal men, and auch facts were well knmown. The peuper sick wers fed on corn bresd
aml fat west."” Others who were called upon to testify were: Mr. Whesden, Col. Ssm Walker, Hc. Doolittle, Ex-
Sheriff Carmean, Willism Mershall, Charles Gomer, Swan Johnson (a Swede), J.B,Walten, Georgs Nell, H.D.
whitman, and Dr. Morris. i

Several of those who testified thought Mo. Dodgs was 3 good farmer, but drank too mach, and they all felt
he should be removed as superintendant of “The Home." (2) Bt

~ The "new” building, ¥nosm as the Poor Farm, was sccepted by the Foerd of Coumty Comigsisners from the
tuilder on March 13, 1511, "Bids for the tuilding were let on July 23, 1910.° John H. Petcy was low bidder at
$22,544,00. The Board of Coumty Cormissioners consisted of A.C.Walter, T.L. MceClellsnd, and J.C. Walton.

T March 15, 1927, the main barn was descroyed by fire. A fommer romident named W.J. Welshimer had been
dismissed earlier from the home and was convicted by a jury in the District Court on May 7, 1927 of arson in
the fourth degree for the burning of the bern. When he appesred for sentence to the penitentiary, Walshimer
made the following statement, "you wouldn't keep me at the Commty Home, so I had to fix it so you would keep
me some place.”  {3) : -

On April 13, 1944 this building was destroyed by fire. Eight of the 34 elderly residents of the County
Home were hurmed to deatl-three of the dead were woion. The 3-year-old brick and freme structura was a total -
loss. The muilding was insured for 524,800 and the contenta for 53,000. = . i

. Gaorge Heskinson, superintendesnt, and the six employees of the home rescued the other 26 residents.
Sereams of Charles Barton and John Baker, two alderly men slieeping in the Dasemant, awakened Hoskinson and
hiz wife about 1:30 A.M, — they found flames and smeks in ‘the basement laundry room. Efforts with a fire ex-
tinguisher friled and employees took the aged residents from the buming building. Telephons lines to the home
were mut off by the fire so Hrs. Hoskinson drove the trurk ©o 8 nearby farm to call the fire department, when
they srrived flames were slready licking the slate roof of the two—story, 15 room building, Firs Chief Paul
Ingels expressed belief thac the fire started in = fusebox. Cuick work by the firemen pravented demage Lo
ather ‘buildings, ) =

Three of the persons burned to death were in tha north end of the structure. Mr. Hoskinson stated that he
holped one jrmate our twice and she raturned to the burning building and died in the flamas.

County Welfare Director, Mes. Mildred Watscm, and two members of her staff, Mise Cecelia Robinson and Mrs.
Margaret Pierce, acranged temporary quarlers in the commnity muilding for the displaced residents who hed
escaped from the bumdng boilding. County Commizeioner M.M.Penmy, and Councilman R.0. Burgert were alsp in-
volved in meking the arrangements. .

With the help of the Rad Cross the immates were cared for until arrangoments eould be made for the care
of those who were now homeless. Ons 69-yesr-old inmate was teken to Lawrence Memorial Hospital with both legs
fractured — he sither fell or jumped from & second stocy window during the fire.

The fire at its height was clearly visible from lawronce. Coroner C.B. Hunsey assembled a3 jury to visit
the ruins of the home to gather evidence, and to romove the remains of the elght irmates who were burned to
drath. Those serving on the Jury were: William Underwood, Ed Artnald, Al Bromelsick, Fd  Fritz, Harold Fisher
and Memer Allison. (3) :

The coumty home wad never built back.

Those who escaped the flames were:

Joseph ADATIER 15 Elva CHRISTY 5] John HMETHEE 7l
Mack ANDFERSON 78 Al bert DURH B3 William MILLFR 75
Jolm BAKER 15 Margarat ERWIN a1 Robert FACE &8
Charles BARTON B Charles GEELAN B0 Alvin PUCKETI a5
Emma HREMDER M Benlsh GOFF 33 Tizzie RAWDOLEH 51
Jasper BYFORD 86 Ceorge JUHNSON &1 Frank ROCKFFFLLER 72
Thomas CAMPEEIL, 73 Andrew LEE ™48 Mattie WARREN 73
John CHANCE = hY Mrs. Jacobena LURIDE B4 Loo WILLIAMS 6B

Hartin WHITE 75

- Those, who died:. .

Mrs, Alice MERGIT Af — Lawrencs Fred W. FLATEMAN 88 - Big Springs
Mes, Tda CLARK B — Lecompton William St. CLATR 88 - Rip Springs
Miss. Elizabech WHITELAW 76 — Topeka Iznac TABOR 71 - Lawrence
Pater LUAIUS i3 - Lawrence Lafayette TAROR B2 - Lawrence (33}

- 105 -
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COUNTY POOR FARM (LOST) CEMETERY
WAFARUSA TORNSHIP

We wore umable to locate amy records or record book for the Comty Poor Farm. Records of burials on the
“farm" listed below have been taken from other records,

C.¥W. Emith Mortuary Records:

: Dec. 16, 1893 - ags &4

1 — FRAMELIN, Joseph — Bd
2 ~ FURGASON, infant - Bd: Jan. &, 1891 - Mo age given

3 ~ HATTAN, child - Bd: Apr. 28, 1893 - Mo age given

4 = EMARDS, infant - Bd; MNov. 25, 1901 - Stillhemn

5 = ANDERSON, Minmie — Bd; Jan, 19, 1B34 - No spge given

6 = BARKLEY, Dan'l - Bd: Jan. 23, 1B95 - Np ape given

7 = LOME, Mra, - Bd: Oct. 21, 1891 - Ko ape given

8 = LoW(8)?, Carrie - Bd: Jan. 1883 - Mo ape given

5 — SUKEY, _ - Bd: Feb. 11, 1£91 - Mo ape given

10~ JACESON, - Bd: July 3, 1892 - Wo age given

11- cappeR, child of - Bd: Apr. 22, 1893 - No age given

12~ WRI(HT, Ora = Bd: May 10, 1802 - Mo age given (&)

Western Home Jowrnal, Febh, 23, 1883
“Dded - at the poor famm, on Tuesday evending, February 14, 1BB2, of paralysis, Ceroline Holmes,
colered, aged sixty-five. She was born in Missouri, and was sent froe Lawrence there, September 1,
1881..." (5 2

.I;Eﬂ"
County Foor Farm |

Built Ia 1911

After Fire
April 13,1944

Fhotos
Courtesy Watkina Community Huseum













Fron Marntlillany | Fies fnndol Heporls | Hepister | Signim

Seach Invesiopedia Symhnd

DECTIONARY  INVESTING MARKETS PERSOMAL FINANUCE ACTIVE TRADING FOREX PROFESSIDNALS TUTODHEIALS  WIDED SIMULATOR
-
Lifa Steges Credil & Loans  Insurance  Reliremenl  Hooee & Ao Savings  Budgeling  Enlropronourship  Taxes  Mel Wonh

ArevouManguaichng yourelients: portio

P Start Vanguenting noiy

5 Mistakes Real Estate Investors Should Avoid

By Glenn Curtis AAA | =

You may also like; Five Charl Paltems you need to knoy...

o HEAL ESTATE: FROM CIRASH 1O CASH
AP Our Spocisl Feature - Cllck Hare

Real estate investors and first-tline home buyars face an uphill battle in a slow
real eslate market. When it comes (o buying and selling propertias, it iz etill
possible to make money, but it won't ba easy, However, avolding soma classic
mistakes will help put you on tha right irack.(Considering Jumping into the real
estate market? Read Five Things Evary Real Estate investor Should Know firstt)

Tutorial: Exploring Real Estate Investments

Mistake 1. Lack Of Research

Before most individuals buy & car or a televislon sel they compara diffarent
models, ask g lot of questions and try to determine whather what they are about
to purch_asa is indeed worth the monsy. The due diiigance that goes into Markelplace
purchasing a home should ba even mora rigorons,

Say hi In 360 Checking & bye io [ees. Opan & snag
There are also research considerations for each type of real estate investor - Ak s,
whether a personal homeownar, & fulure landlord, a fipper or a land daveloper.  Easiest Way to Pull Profils from he Marksl..
(If you're flipping houses, check out Fx If And Flip #: The Value of Remodoling,
Five Mistakes That Make Houss Flioping A Flopand Top 5 Must-Haves For

Hijpping Holses.) FRLE Mward-Winning Software - Ninja Trader

Exclusive: Laam e "House Odos” of Investing

Complimantary Fulures Trading Kil
Mot only must the prospective buyer ask a Iol of quastions about tha home, but

he or she should also Inguire about the area (nelabbarhood) In which it is Signup for a free email Trading Course
located. (After all, what good is & nkce home if Just around the corner is a college

frat house known for its all-night keg paries? Unless of coursa, you're attracting

a student renter.) RELATED ARTICLES

S TING BASICE

Rental Properly: Gelling
Rich Means ...

The following is a list of guestions that would-be invastors should ask mgard_ing
the home in question:

By Investopadia
+ iz the property built in the vicinity of & commercial sita, or wiil long-term FETA
construction be occurring in the near fulure? Five: Chart Patterns You
MNeed To Know

- Does the property reside in a flood zone or in & probiemallc ares, such as
ones known for radon or fermite problems?
IHEURANTE




* Dipes the house have foundation or pemit “issues” that will need to be
addressed?

« What 1= new in the house and what must be replaced?

« Why |5 the homeowner selling?

« What did ha or she pay for the home and when?

« [T your are moving Into A new town, ara there any problem areas In town®

Mistake 2. Gelting Louwsy Financing

Though the real estate bubble in Morth America ostensibly popped in 2007, there
are still A large number of exolic mortgage opfions. The purpose of these
morgages 15 10 allow buyers to get Into certain homes that they might not
otharwlse have bean able to afford using a more conventional, 25-year mortgage
agraamant. (Leam more aboul exollc mortgages in Choose Your Wonihly
Mortgags Paymants,)

Unfortunataly, many buyars who secure adjusiable/varieble loans or inierest-only
Ioans eventually pay the price when Inlarest rales rise. The point is that home
buyers should make sura that they havs the financial flexibility to make the
payments (if rates go up). Or they should have a back-up plan to convertto a
more conventional fixed-rate mortgags down the line. (Find out more in
Mongages: How Much Can You Afford?)

Mistake 3: Doing Evorything on
Your Own
Many buyers think that they know it
all, or thet they can ciose a real
estale fransaction on their own.
While they might have compieted a
number of deals in the past that want
well, the process may nol go as
smoothly in @ down market - and
there is no one you can turn to if you
want to fix an unfavorable real estato
deal.

Real estate investors should tap every possible resource and befriend experts
that can help tham make the rlght purchase, A list of the polential experts should,
at a minimum include a savwy raal estate agent, a competent home inspector, a
handyman, a good atiormay and &n Insurance representative. These experi;s
should be capabia anough fo aler the investor to any Hiaws in the home or
neighborhood. Or, in tha case of an sltorney, he or she may be able to alert the
home buyer to any defacts In the title or easements that could come back to
haunt them down the line, (For more, see [he Benefifs Of Using A Real Estafe
Aftornoy.)

Mistake 4: Overpayling

Thiz izsua is somewhat ted Into the point about doing research. Searching for
the right home can be a time-consuming and frustrating process. And whan a
prospactive buyer finally finds & house that aciuslly meets his or her
nacdzfwants, the buyer is naturally anxious to have the seller accapt the bid.

Tha probism with balng anxious is that anxious buyers tend to overbid on
proparties, Ovearbildding on a house can have a waterfall effect of problems,
Buyars may and up overextending themsefves and taking on too much dabt,

Why You Don't Need
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Ty Ay Fonlinefe
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creafing higher payments than they can afford.; as a result, It may take years for
the home buyar to recoup this invastment,

Are You Overpaying#

Ta find out whether your dream investment has a high prica tag, starl by
searching what other similar homes in the area have sold for In recent months.
Any raal estate broker should be able to provide thiz information with ralative
aasa (particulady with thelr sccess to a multiple listing real estate agant
dalabase). Bul as a fallback, or if you are not using a realtor's sanvicas, simply
lock at comparable homes In the local newspaper, and sea what they ars belng
offerad for. Logle showld dictate that unless the home has uniqua characterdstics
that are likely to enhance iis value over time, the buyer should try to keap any
bids consistent with othar home sales In the neighborhood.

Buyers should realize that fhere are always other opporfunifies out thara, and
that even if the negotiation procsss becomes bogged down or fails, the odds are
Iti their favor that thera s another home out there that will maat their needs. It's
Just a matter of being patient in the ssarching process.

Mistake 5: Underastimating Fxpenses

Every homeownar can aftest io tha fact that there is way more fo ownlng a houss
thar just making the mortgage payment. Unlike renting, there are maintenance
expansas that go along with mowing the lawn, painting the shad and tanding the
garden. Then there ara the costs assoclated with furnishing the house and
keaping all of the appliancas {such as the oven, washer/dryer, rafrigarator and
the fumace) running, not to mantion the cost of installing a new roof, maklng
struelural changes to the housa, or other little things like insurance and properdy
taxes,

Tolally free: learn a trading technioue vsable with most any stock vou wanl b trade

Tha point is that first-time investors tend fo forget these costs when houga
hunting. Unforfunately, this is exactly why many new Homeowners tend fo ha
housa poor and cash poor. (To leamn more, sas Five Misiskes That Make House
Flipping A Flop and MceMension: A Closer Look At The Big House Trand,)

The best advice |s to make a list of all of the monthly costs that are associated
with running antd maintaining a home (based upon estimales) befora actually
making a bld on one. Once those numbers arg added up, you'll have a hatter
idea of whathar you can really afford a propeasty.

Datarmining sxpenses prior o purchasing & property is even mora important for
housa fiippers and investors. That's bacause thelr profils are directly fad 1o fis
amount of Hime it takes them to purchasza the home, improve it and rezell L In
any cags, inveslors should definitely form such a list. They should also pay
particular altention to shori-term financing costs, prepayment penaltias and any
cancallation fees (for insurance or ufililles) that might be bome when the home s
flippod In short order.

Bottom Line

The raaiily |s that if investing in real asiale were easy, everybody would ha dolng
it. Forfunately, many of the struggles thal Inveslors endure can ba avaldad with
dus difigence and proper planning before the contract is signed.




{To leam aboul the perks of real astate investing, see our Exploning Real Estafe
Invesiment Tutorial and Investing in Real Esfafe.)
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Do you know the 4 Types of Insurance Everyone Meads? Investopadla's FREE
Personal Finance newsletter provides the knowledge and information you nesd
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7 neighborhood threats to your home's value MA'Nﬂ

Who — or what = is next door can affect how much people will pay for your home.

By Brinn O'Connell of Hpinttreel

Sham ik Tweat BO’ Share_ 189 H ]
Bad nelghbors can be a serious problem, actording to the Appralzal Instibute. An unkempt yard, |
proximity to & sex offender or hawing cartabn commarcial facilities nearby, such B5 a power plant o .
Funsral home, can reduss the value of surrounding homes by as much &5 PLL W

“The impact can vary remendously, depending on a few Factors: hew ‘bad” the bad neighber Is;, the
kind of netghborhood you're located in and the type of market thal exists,” says Carles Gobel,
diractor of residential services 8t Integra Roally Resources in Mizml,

But whak sxactly 15 2 "bad” neighbor? Definltions vary, bul fesl-estate professicnals say Ik bolls down
to any home or business thal lums people off.

A bad neighber Is one that has no consideration for the rest of the communily,” says Mindy Pordes,

© Gail Moonsydasioite
co-founder of Pordes Restdential Sales & Marketing In Awentura, Fin, “For exampls, someone who
more from MainStrest.oom doesn't take cars of the outside ﬂ#p@gﬂ&\pf tha hnl:_'.IE, such as lhe gardenlpq, palnting of the:
B outstie of the home, roof, garbege and genaral upkeap, In addition, & bad naighber may have
5 neighbovs thet can boost lme prices constant yisltors taking up perking spaces, perhaps on the streat, foud house pardes, degs thal
B fhinge your movers don'l wend you [ know haerk afl night or siray cats Hngaring around.”

B eigns you have a bad renl esisle sgend
A ~bad® nelghbor can &lso be a business of government enterprise whesa very

R exletence drives down the value of your propesty:Here are seven surprising
What's yer home worth? nelghbors that can reduss your kome’s walue:
Power plants. The data are faifdy clear on the lmpact of o power plant on nesmby home values — It usually harts them, & study (POF) from tha Unlversity of
Califosnia at Berkaloy shows that home values within byo milles of a power plant can be decreased belwesn #5 and 7%,

Article continucs below

Ciky Hopes Ordinance Will Send Mossage To Sex Offenders
Date: 3/21/2011 Dumton 0Z2003F Video By:  FEQV Dmaha

Gt Lyriizhers have bt L up b ofics t dedde where sox offendsis shouid be allowed o vz, Bedlovue I one oy
creating a bufler 2one amund schocls and day mres.

* Mon Videos

Arlz., assessor's office shows that & subdivisien nepr & landfill loses 6% to 1% in vakee compared with a

Landfills. A ghudy (POF) from the Pima County,
school quality and residontial incsmes.

subdivision that lsn't near a landfill — all other residential lactors belng equal, Including house slze,

O ~E .- o TROT IO i MaM2014



7 neighborhood threats fo your home's value - MSN Real Estate Page 2 0f7

Bobert A Simons, on urban planking professor at Clavelsnd State University, says that if you llve within b milles of & Superfund site — & fandlilf that the
government deslgnales as & hezardous-waste site — yuur haine's value could decline Ly up to 15%.

MSH Monay: Witl Lhese nelghbors bt vour home value, Loo?

Spx offenders. Living near a reglsicred sex offender |5 one of tha higgest downward drivers of hesime values, Researchers ot Lengwood University In
Frrmville, Va., concluded that the claser you live to a sex offander, Lhe mote your home wili depreciate. In the paper, “Estimaling the Effect of Crime Risk on
property Values and Time on Market: kvidence from Magan's Lew in Virginia,” Lengwood ressarchess say, "The presence of & reglstered sex offendar living
within one-tenth of a mile reduces home vakies by about 9%, and thesa serme homes take as much as 10% longer to cell than homes pol bcated near
regirtored sex offenders.”

‘Lisked's Bank works with ciles to combal foreclosure blight

Dalingquent hill payers. One surprslng way neighbers can bring down the valus of swrsundlng homes, espedally in tewn home or condo communities, i= by
not paying thelr malntenance fees or merlgages. "Bad nelghbors bring values down by ok paying thelr maintenance fees, In some cases thoir imartgage
paymants, and not maintainkig the home's appaarance,” Pordes says: “These homsowness ususlly do not care about real-estate valyes.”

= = = Foraclosad homes. Ferhaps the blggest single faclor that drives nearby homa
values down is B forecipsure, A recent study by the Massachuseits Instihute of
Technology concludes that the vahee of hormes within 250 feat of a foraclosed
property will decroase by 1% per foreclosure, on averaga, Federal Reseve
Governor Joseph Tracy sald recently In his economic outlopk for 201121 “The
growing Inventory of defaulted mortgages continues to welgh down any
recovery In the housing market . Problems fn housing markets can impacl ecnenmle growti,”

Lackluster landscaping. Studles show thet lawn care has a blg Impact on surrounding home values. Virginfa Tech Universily released & repod stating that
pristine landscaping can jack up Use value of a home by 596 to 11%.,

Closed schools. Sometimes, nelghborhood problems can stem from local govemment action, For nxample, IF 2 cash-strappad clty or town closes a
neighbarhood school, that can easily stear home values south. The National Association of Reeltors says 75% of home shepprrs say the qualily and
eallzbility of schooiz in the nelghberhood is either “somewhat important” or "very important.”

So can you fght back agalnst problem neighbors? In the case of 2 lancfll,
powar plant or sex offender, your oplions are seversly Hmitad. As long as your s e
netghbors are following the letter of the law, you'll just have to grin and b A
— gr mava, If not, yeu heve every right to petition your lacsl govetnment
suthorities for a grievance and at laask gel the metlter reviewed.

If it"s & residential property causing the problem, hawaover, you might have
beiter optlons.

For starters, you can leave a polite lelter o the offending homeowner's matlhax
to get his attentbon. In additlon, Perdes says that If the homea bs within a
homeswnars association or condo assockation, the association can somd leliers
to tha homeawner and deny him community privileges to encourage him to

comply with the community niles and maintzin home values, Chuis Brivsr — Highimare Meighbors
Nighimare Heighbic Aavpone Woald Uresa

Most cilies and towns have ordinances against mossy yerds and junk-laden
driveways, eo check your communily’s rubes and regulstions to see what
applies,

How To Deal Wilh
Highinars
Moighbars -
T3yl s
Unfortunataly, many cities and lowns elso have landfills, power plants and
other less-than-desieble comimenclal-slzed nelghbors,

Most fikely, you're just going be have bo lhve with them,

Nighinene Helghbors Howe Ta Dheal With
: Highimana Nelghhnes -
Becomne a far of MSN Real Fstale on Facebool and folfow us on Twiller,

Mare tesulls ioin Bingowen | vidaos | fnages

related content

The era of the 9-Tigure home 1% big Ihreats lo your home's vakes
Amsrica’s richas! owmilins List prica: Whal's your hecky mamleer
Could the recovnny spadier? Prolecd your home from a fomado
RFAN MORE ABDUT HOME VALUATHN
fromaround theweb more from msn real estate ;
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SOY Central Soyfoods, LLC
43-1974482
FYE: 12/31/2005

Limited Liability Co
Central §

2/27/2006 11:27 AM‘\'—

Partner
Number Members Who Own 5% or More of Capil.
1 Ed Reznicek
2 Pavid T. Millstein
3 Susan Y. Millstei
]
1
4
11

Address

ox 23

464 East 1750 Road
Baldwin City

Route 2, Box 23
Goff

3036 Woodson Road
Baldwin Ci;y

KS

KS

KS

Ks

KS

66428

66006

66006

66428

66006




SOY 03/01/2014 6:35 PM

7 S
fam  LC KS Limited Liability Company Annual Report - Member Listing 2013
For the taxable year beginning 01 / 0l / 13 , ending 12 / 31 / 13 |

Name KS iD Number Employer fdentification Number

Central Sovfoods, LLC 43-1974482

Members who own 5% or more of capital Address Country

Ed Reznicek Us
1890 88th Road
Goff KS 66428

David T. Millstein us

464 East 1750 Road
Baldwin City

Susan Y., Millstein Us
KS Organic Producers Us
Bob Lominska " ) us

4954 Union R¢ad

&2 O

Lawrence /<
Joy Lominska us
William R. Jr. Ma %:}é% Jr. Us
=Y 3036 Wdgdsdn Road -
q % Baldy ﬁ“-{ji‘;eity KS 66006

Page 1 of 1




7-4-14

vear “Pie. ducd s L@ﬂﬁ,

I am the bookkeeper at and a shareholder in Central Soyfoods. The planning commissioner
forwarded us an email from Mr. and Mrs. Othick expressing concerns about our hopes of moving our
kitchen out of the industrial area where we are now into the building at 1168 E 1500 Road, a far more
pleasant location. '

Having lived in rural Douglas County since 1972, by our personal preference, | know how we all feel
about changes in our areas. We live in the country to be away from industry and commiercialism. So |
understand your concerns.

| would very much like to sit down with any of the neighbors who have questions or concerns about
our operation and how it may impact the neighborhood. 1feel | can allay your fears when you see what
we do and how small we are. We would only want to be good neighbors. | can meet you together, or
individually, wherever you prefer, at any time convenient for anyone. if you prefer, you may feel free to
email me at symillstein@gmail.com or write me at 464 E 1750 Rd., Baldwin City, KS 66006.

Thank you and 1 look forward to meeting you.

Sincerely,

NSAG [z




Frea Newsletters | Free Annual Reports | Regisler | Sign in

Search Inveslopedia Symbol

DICTIONARY INVESTING MARKETS PERSONAL FINANCE ACTIVE TRADING FOREX PROFESSIONALS TUTORIALS VIDEO SIMULATOR
A 4
Life Stages Credit & Loans Insurance Retirement Home & Auto Savings Budgeting Entreprenourship Taxes NetWorth

Are you Vanguarding  your clients’ portfolios?

El start Vanguarding now

5 Mistakes Real Estate Investors Should Avoid

By Glenn Curtis AAA | &

You may also like: Five Chart Patterns you need to know...

%i8 REAL ESTATE: FROM CRASH TO CASH
Qur Specia! Feature - Glick Here

Real estate investors and first-time home buyers face an uphill battle in a slow
real estate market. When it comes to buying and selling properties, it is still
possible to make money, but it won't be easy. However, avoiding some classic
mistakes will help put you on the right track.(Considering jumping into the real
estate market? Read Five Things Every Real Estate Investor Should Know first!)

Tutorial: Exploring Real Estate Investments

Mistake 1. Lack Of Research

Before most individuals buy a car or a television set they compare different
models, ask a lot of questions and try to determine whether what they are about
to purchase is indeed worth the money. The due diligence that goes into

. . Marketplace
purchasing a home should be even more rigorous.

Say hi to 360 Checking & bye to fees. Open & snag
There are also research considerations for each type of real estate investor - a $50 bonus.
whether a personal homeowner, a future landlord, a flipper or a land developer. Easiest Way to Pull Profits from the Market...
(If you're flipping houses, check out Fix It And Flip it: The Value of Remodeling,
Five Mistakes That Make House Flipping A Flop and Top 5 Must-Haves For

Flipping Houses.) FREE Award-Winning Software - Ninja Trader

Exclusive: Learn the "House Odds" of [nvesting

C li tary Fut Trading Kit
Not only must the prospective buyer ask a lot of questions about the home, but omplimentary Fulures Trading

he or she should also inquire about the area (neighborhood) in which it is Signup for a free emait Trading Course
located. (After all, what good is a nice home if just around the corner is a college
frat house known for its all-night keg parties? Unless of course, you're attracting

a student renter.) RELATED ARTICLES

e INVESTING BASICS
‘ | Rental Property: Getting

Rich Means ...
By Investopedia

The following is a list of questions that would-be investors should ask regarding
the home in question:

* Is the property built in the vicinity of a commercial site, or will long-term SPONSORED BY

construction be occurring in the near future? Five Chart Patterns You
» Does the property reside in a flood zone or in a problematic area, such as Need To Know

ones known for radon or termite problems?

INSURANCE




General Design Considerations
Adopted 8-17-78

Proposed development may be served or unserved by the proposed
collection and/or treatment system and may consist of new sub-
divisions, platted land, adjacent platted property, etc.

Separation distances may include roadway or railway right-of-ways
as long as a minimum of 100 feet from property lines is observed.

Minimum Separation Distances

1.

Minimum separation requirements for facilities of 10-99 P.E. are
as listed (in feet) in the following table:

Existing Proposed Property

Plant Type Habitations Development Lines
Activated Sludge 500%. 350 . 100
Trickling Filter 500% - 350 100
Aerobic Lagoon 500% 350 100
Anaerobic Lagoon 1000 - 1000 100
All other facilities 500% 350 100

Minimum separation requirements for facilities of 100 P.E. and
larger are as listed (in feet) in the following table:

: Existing Proposed Property

Plant Type Habitations Development Lines
Activated Sludge 1000+ . 350 ' 100
Trickling Filter 1000 350 100
Aerobic Lagoon 500% 350 100
Anaerobic Lagoon 1000 1000 100
All other facilities 1000% 350 100

*This distance may be reduced to a minimum of 350 feet with the
written permission of the affected property owner having a habi-
tation less than 1000 feet from the proposed treatment works.
The written permission must be a notarized statement from the
affected property owner stating that there are no objections to
the establishment and construction of the treatment facility.
The statement shall not waive any future rights with respect to
future action on lack of proper operation and maintenance. A
copy of the notarized statement must be furnished to this office,
the property owner, and the owner of the treatment plant.

The above distances are required minimums. Requests for further
reductions or additions must be fully documented and will be
reviewed by Water Pollution Control Section, Bureau of Water
Quality staff. However, further reductions/additions will not be -
approved on a routine basis. '

Where an existing treatment plant has been established on a site
with fixed boundaries, modifications, and/or additions to the
plant should only be concerned with the 100 foot separation from
property lines.




SECTION 12

3-12.1

3-12.2

3-12.3

SECTION 13

3-13.1

Doudlas Coursy Hea Lt Del?/

LOCATION REQUIREMENTS

Unless otherwise approved by the Health Department, the single-family waste
stabilization pond shall be located as set forth in Table 1. No single-family waste
stabilization pond shall be installed within:

a.  Twenty-five (25) feet of any private water line or water meter (p. 4, KDHE
Bulletin 4-2, or as amended).

b.  Fifty (50) feet of any house or ther building.

c.  Fifty (50) feet of any cistern, in-ground swimming pool, surface water course,
creck bank, stream, river, pond, or Jake (p. 4, KDHE Bulletin 4-2, or as

amended).

d.  One hundred (100) feet of any property line, including right-of-way.

e.  One hundred (100) feet of any water well.

No single-family waste stabilization pond permitted after January 1, 2007, shall be

installed within the floodplain nor where groundwater or adverse geological
formations may result in the contamination of groundwater by sewage.

All distances shall be measured from inside top of the waste stabilization pond dike.

MINIMUM DESIGN AND CONSTRUCTION

Sewage Conduits

a.  Size of sewage conduits — Sewage conduits connecting component parts of

Single-family Waste Stabilization Pond systems shall be a minimum of four (4)

inches in diameter.

b.  Materials — All pipe and fittings used in sewage conduits shall be constructed of
PVC and meet nationally-recognized standards for their designated use-such as
Standards published by the American Society for Testing and Materials or the
National Sanitation Foundation and shall have been approved by the Health
Department for use in on-site management systems. Sewage conduits under

driveways or similar areas of load or impact shall be of material capable of

withstanding maximum anticipated loads. All sewage pipe shall be marked to

indicate it meets or exceeds a Schedule 40 or heavier “crush test” rating.

43
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The property in question was put on the market in 2007. Susan and | use Haskell or 1055 as
our route home and over the period the location was on the market we began to think about it as
a good location for Central Soyfoods. We thought we did our due diligence concerning the
legality of moving the plant, i.e. zoning, by telling the real estate agent our plans and asking him
to check into the zoning. He confirmed that it would have to be rezoned but our use fell within
the zoning guidelines in that it was possible to get a value added ag use for the location. | then
confirmed this with planning. The die was cast and after the property was on the market for
around 2 years; we made an offer and bought it in 2010.

We had little contact with the neighbors and they knew nothing about it's potential use until |
rented the house on the property to our production manager who, during his stay in the house,
made it clear to our neighbors on the south that it was ultimately going to be used as a soy/ tofu
production facility; it was spring of 2010. My first contact with our neighbors was in the summer
of 2012 while mowing the yard. Willis Long, our neighbor to the south, walked over and we
had a neighborly talk in which one of the topics was the future use of the property. | only wish
he would have expressed his concerns at that time, but all seemed to be copacetic.

| bring up the aforementioned for the following reasons; We bought the property solely to use it
for the home of Central Soyfoods. We did due diligence before we acquired the location as to
zoning. We were always upfront concerning our intended use of the property. There were no
protests by the neighbors concerning our intentions until this summer, a full four years after they
were informed of our future plans.

Central Soyfoods, a brief history:

Established in 1978 by Jim Cooley and located adjacent to the alley at 1403 Massachuseits,
Central has been producing soy products, primarily tofu, for over 36 years. Over these decades
Central has never been more than a micro business but has excelled at making high quality
products that over these years has won the hearts and stomachs of consumers in the Lawrence
and Kansas City region. In 2002, Central moved it's operation to 710 E. 22ND. St., Lawrence.
When expectations for increased volume and distribution failed to materialize, the original
business went into bankruptcy. In 2003 a group of interested parties bought the debt and
assets of the company, re-organized the business structure into an LLC and went back into
production.

Over the next decade Central has continued on it's slow upward trajectory, doubling it's revenue
and increasing market penetration in the region while still retaining it's micro-business footprint.

Some Details:

Physical plant, 3300 square feet.

Employees, 5 part time, around 100 total work hours per week.

Production days; We currently produce 13 days per month, but would like to up that number to
16. Our working hours are around 6:00 am-1;30 pm for the cook and the former and 10:00am

-3:30pm for the packagers.

Noise and air pollution; low to none.



Deliveries; using 1 small delivery van, we visit Lawrence customers twice per week and KC
customers twice a week.

Receiving; Currently we receive 60 bushels of organic soybeans, mostly county grown, once
per month. If our current request for re- location is approved, we will cut the bean deliveries
down to 2 or 3 per year by the addition of a 500 bushel grain bin. Other UPS Fed/ Ex deliveries
come on an irregular basis, but not more than 2 or 3 per week.

By-products are produced in the manufacture of tofu. Okara, or the fiber from the soybean
mixed with the water soluble vitamins and some minerals, is a useful by product picked up on
production days and used as fertilizer by a number of local organic farmers. We produce about
300 Ibs. of okara per production day. Whey is the second by product produced in the process
consisting mostly of water with water soluble vitamins and minerals. Both of the by-products are
non-toxic and in fact are used in the manufacture of other food products.

Water usage: Of the 1500 gallons per day used in production (water that would be directed to
the grey water lagoon) the water content would be as follows: Dishwashing detergent .00133%,
bleach .00033%, vinegar .00266%, soy milk clean-out and soy particulate clean-out .00037%,
making the resultant grey water 99.99521 % tap water.

Raw materials: The soybeans used in our products are certified organic, 50% of which are
grown in the county and the rest grown within 100 miles of Lawrence.

These are the facts regarding this request for a Conditional Use Permit. We hope you will
approve our application.
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From: County Commissioner - Thellman, Nancy

Sent: Sunday, October 19, 2014 9:51 AM
To: AD - Crabtree, Robin

Subject: please add to packet

Robin,

Would you please add this to our packet for Wednesday's meeting? It was sent to all of us...so probably should be
shared with general public.

Thanks!
Nancy

Sent from my iPad
Begin forwarded message:

From: Willis Long <longbell61@aim.com>
Date: October 17, 2014 at 7:30:51 PM CDT
To: <mgaughan@douglas-county.com>, <nthellman@douglas-county.com>, <jflory@douglas-

county.com>

Dear Commissioners,

We would like to tell you our side on the factory that is trying to come in under the C U P -14-
00304.
We own 25 acres that surrounds their 5 acres . We are on the north, east , and south sides of
them. We have planed on selling our house and building on the North side when we retire, that
won't happen if this passes . We will loose 12-15%o0f our property value(per 7 neighborhood
threats to your home's value) not to mention how long it will take to get it sold. Also if there is a
lagoon ,our land will be land locked do to the required set backs set by the state,(per Don Carlson
KDHE) and why would we build a new house with a factory in the back yard.

We don't understand how a shareholder can apply for permits on behalf of a company, just so
that they them selves can make a profit . If Central Soy doesn't follow through, or anytime this
Stand Alone Spec. Rental Factory is empty the Millsteins can rent to anyone. This is only for their
own good it will not benefit our neighbor hood at all.

There are several legal reason as to why this cannot pass , you will see those in the letter
written by our attorney presented to the City / County Planning Committee. | am not sure but |
don't think legal was never asked about the points that were made.

We have had several question that we can't get answers to, do to not having full discloser
as to what is going on . Even to this day.

At the one and only meeting | had with Mary Miller | was told that,| need to have a sit down
meeting with the Millsteins and do what ever to get this through.

We would hate to see history get pushed out by way of industry, this area has the

underground R.R. as well as the Douglas County Poor Farm with the original barn still standing
on our property , and a dynamite shed . Also the Oregon Trail passed over this area.

file:///U|/Agenda%20attachments/2014/10-22-14/%234%20long%20letter%20additional.ntm[11/14/2014 4:06:39 PM]
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Although this doesn't cover everything it is just a start, there are so many wrongs here. Please
don't pass this till you have proof of all facts, and do all back ground checks

We are exhausted trying to figure out what is going on as things change every time we talk to
some one at the City, County , or State level.

How can one fight for what they have worked their entire life for when you can't get full and
complete discloser.

Thank You
Willis and Linda Long

file:///U|/Agenda%20attachments/2014/10-22-14/%234%20long%20letter%20additional.ntm[11/14/2014 4:06:39 PM]



JAMIE SHEW

DOUGLAS COUNTY CLERK
1100 Massachusetts
Lawrence, KS 66044

Marni Penrod-Chief Deputy Clerk
Benjamin Lampe-Deputy Clerk Elections
October 1, 2014

ATTN: DOUGLAS COUNTY COMMISSIONERS

RE: Protest Petition against Conditional Use Permit 14-00304, Central Soyfoods LLC

CERTIFICATION

I, JAMIE SHEW, DOUGLAS COUNTY CLERK, DO HEREBY CERTIFY THAT THE
ATTACHED PETITION, RECEIVED ON October 1, 2014 IS A VALID PETITION.

Jamie Shew
Douglas County Clerk

Phone: 785-832-5267 www.douglascountyelections.com Fax: 785-832-5192
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| RECEIVED
DOUGLAS COUNTY CLERK
LAWREHCE, KANSAS

P \ 09
REZONING (CONDITIONAL USE PERMILJ}LLIQBIFES]T PI!:J11 1120N
Protest Petition agalnstﬂ e q’ dl.%( <-/

We, the undersigned property owners, do hereby protest the granting by the Board of
County Commissioners of Dbi:glas County, Kansas of [proposed rezoning from

(éxisting zoning) to ‘ (proposed zoning)] or [a
CUP to permit \/ O&ULP Dn\deoQ Ho USQ. 1 on the following descrlbed
property: |[(b§ & .[SOO €A - (%oo?r?%)

[Attach or insert legal description or general descfiption of the real estate proposed to
be rezoned (or for the proposed CUP). A description of the real estate is available-
through the Lawrence-Douglas County Planning Office.]

Yo Ty

We, the undersigned, are owners of real property located within the statutory area of
‘notification related to the area for which the rezoning (or CUP) is sought. See K.S.A. 12-757(f).

Note: Print name legible below or beside signature. All owners of the property
must sign.

PRINTED NAME AND DESCRIPTION OF PROPERTY RESIDENCE ADDRESS
SIGNATURE OF OWNER WITHIN NOTIFICATION AREA  (IF DIFFERENT) DATE




PRINTED NAME AND DESCRIPTION OF PROPERTY RESIDENCE ADDRESS

SIGNATURE OF OWNER {4 WITHIN NOTIFICATION AREA  (IF DIFFERENT) DATE
et ret, L Y —
DO T~ J0S 1 357 Lty W, L

&M/@&%/ 22 9. D 0 .o o .O1 - (:ﬁ%
N -1

N

STATE OF KANSAS )
) Ss:
COUNTY OF DOUGLAS )
I am the circulator of this Protest Petition and a resident of the state of Kansas and possess the

qualifications of an elector of the State of Kansas. I have personally witnessed the signing of the Protest Petition by
each person whose name appears thereon.

W//al&%)ﬂ O :74&7\ LoﬂQ

irculator Signature < Prlnted Name ,
Circulator’s Residence and Address // @ 425 ‘ / 500 /Qi Date /0/} / / S/
Signed and sworn to (or affirmed) before me on this ' _day of C]f"'() b@ ‘L
2014, by LA (,\ G Lon OI | , circulator of this Protest Petition.

@J&'\M/\N\Q Ww@k) . CATHERINE MERRITT
; EE=R Notary Public - State of Kansas |

Notary Public My Appt. Expires 12 )1S
My appointment expires: ‘ "LS‘ 'ZD ! 6




A tract of land located in the Northwest Quarter of Section 20, Township 13 South, Range 20 East of
the 6™ P.M., Douglas County, Kansas, more particularly described as follows: Commencing at the
Southwest corner of the Northwest Quarter; thence North 0°21°09” East a distance of 800.00 feet to
the point of beginning, said point being on the West line of the Northwest Quarter; thence continuing
along said West line North 0°21°09” East a distance of 400.00 feet; thence South 89°48'37” East a
distance of 350.00 feet; thence South 0°21'09” West a distance of 400.00 feet; thence North 89°48'37”
West a distauce of 550,00 feet to the point of beginuning, containing 5.05 acres more or less. :

Subject to easements, reservations, and restrictions, if any of racord.




REZONING (CONDITIONAL USE PERMIT) PROTEST PETITION
Protest Petition against (1 v - lq ~CO2e Cn[

We, the undersigned property owners, do hereby protest the granting by the Bnard of
County Cnmmissioners of Douglas County, Kansas of [proposed rezoning from___

(existing zoning) to | (proposed zoning)] or [a
CUP to permit | [ O&/UP Qc\c\eOC qu USC 1 on the following described
property: (10§ & .[SOO LA (%oo‘&/‘z“ib)

[Attach or insert Iegal description or general description of the real estate proposed to
be rezoned (or for the proposed CUP). A description of the real estate is available
through the Lawrence-Douglas County Planning Office.]

gee E/)(hv\\ i

We, the undersigned, are owners of real property located within the statutory area of
notification related to the area for which the rezoning (or CUP) is sought. See K.S.A. 12-757(F).

Note: Print name legible below or beside signature. All owners of the pro
must sign.

PRINTED NAME AND DESCRIPTION OF PROPERTY RESIDENCE ADDRESS

SIGNATURE OF OWNER WITHIN NOTIFICATION AREA  (IF DIFFERENT) DATE
| Tﬁf\%#\\%\’vﬁ 025-\oﬁc/2o—o-oo«09—00+.g\o\ﬂ;\ogmg@(g&gﬁﬁriﬂ{fﬁ -
. AT 0 wJ. - CA
g\)lmw@( 7l - 0T X~ /09420 ~-0~00-00~00%¢. 00 ~O ??¢//7
we /%24 023042000000 2L G S e tad ke diri

W /PS‘ D23 T6RZ60000000H—, | $/35 /0
Jud/fh A Sa a/f/ }7349%4@/1A Ao Kalobott Ys0/r4




PRINTED NAME AND DESCRIPTION OF PROPERTY RESIDENCE ADDRESS

7 SIGNATURE OF OWNER WITHIN NOTIFICATION AREA (IF DIFFERENT) DATE
STATE OF KANSAS )
) ss:
COUNTY OF DOUGLAS )

I am the circulator of this Protest Petition and a resident of the state of Kansas and possess the
qualifications of an elector of the State of Kansas. I have personally witnessed the signing of the Protest Petition by
each person whos name appears thereon.

W//Z/ﬂé Cﬂ’u /AJ///L/Q /{L’Oﬂ

&~ Circllator Slgn/ature Q Printed Name

Circulator's Residence and Address // 4/ 5/ // / S 84 Date / 5 o / / §/
Signed and‘sworn to (or affirmed) before me on this 6 U day of SCP )LLM b &Y
ZOI_L,'[ by L\ﬂd Q LOY\ G\} i , circulator of this Protest Petition.

N g 0o Qo

Notary Public O
My appointment expires: \\ - \—|

NOTARY PUBLIG - - Stale of Kansas
MEGAN BAUMCHEN
My Appt Bxp. {1=4 = 7
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A tract of land located in the Northwest Quarter of Section 20, Township 13 South, Range 20 Esst of

-the 6™ P.M., Douglas County, Kansas, more particularly described as follows: Commencing at the
Southwest corner of the Northwest Quarter; thence North 0°21°09” East a disinnce of 800.00 feet to
the point of beginning, said point being on the West line of'the Northwest Quarter; thence continuing
along said West line North 0°21'09” East 2 distance of 400,00 feet; thence South 389°48’37” Eaat a
distance of 550.00 feet; thence South 0°21'09” West a distance of 400.00 feet; thence North 89°48°37”
West a distance of 550,00 feet to the point of beginuing, containing 5.05 acres more or less,

Subject to easements, reservations, and restrictions, if any of racord.




' REZONING (CONDITIONAL USE PERMIT) PROTEST PETITION

Protest Petition against N p =14 - 0020 ¢

We, the undersigned property owners, do hereby protest the granting by the Board of 7
County Commissioners of Douglas County, Kansas of [proposed rezoning from

(existing zoning) to (proposed zoning)] or [a
CUP to permit Value FICH"i'C{ qu:\ Uuse ] on the following described
property: //lv § &, 1500 @'L - ($00&5G D)

[Attach or insert legal description or general description of the real estate proposed to
be rezoned (or for the proposed CUP). A description of the real estate is available

through the Lawrence-Douglas County Planning Office.]

Qe Exhultf

We, the undersigned, are owners of real property located ‘within the statutory area of
notification related to the area for which the rezoning (or CUP) is sought. See K.S.A. 12-757(f).

Note: Print name legible below or beside signature. All owners of the prope
-must sign.

PRINTED NAME AND DESCRIPTION OF PROPERTY RESIDENCE ADDRESS .
SIGNATURE OF OWNER WITHIN NOTIFICATION AREA  (IF DIFFERENT) DATE

, 7
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PRINTED NAME AND DESCRIPTION OF PROPERTY RESIDENCE ADDRESS

SIGNATURE OF OWNER WITHIN NOTIFICATION AREA DIFFEREN / w DATE
/ Sz s Byl g T ranss
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STATE OF KANSAS )
)

COUNTY OF DOUGLAS )
I am the circulator of this Protest Petition and a resident of the state of Kansas and possess the

quahf ications of an elector of the State of Kansas. I have personally witnessed the signing of the Protest Petition by
person whose name appears thereon.

cricdo Y (%(mu LY ade W Lon\c\)

Circulator Signature Printed Name

Circulator’s Residence and Address / / é qg SOO /(H DateQI/ O’QC/)// 4/
Signed and swomn to (or affi rmed) befaore me on this 012 9 ﬂ] day of \? éﬂfémbd -

20 j_% by Ll Mo K. Lon DX , circulator of this Protest Petition.

%Woﬁ/alﬁx

Notary PubHc /
My appointment expires: ;L/ (O ]18p | 'f'

NOTARY PUBLIC
£ 4 STATE OF KANSAS

@numﬁ
KAREN L. HENLEY
My Appointment Explres_Zli.ain_
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A tract of land located in the Northwest Quarter of Section 20, Township 13 South, Range 20 East of
the 6™ P.M., Douglas County, Kansay, more particularly described as follows: Commencing at the
Southwest corner of the Northwest Quarter; thence North 6°21°09” Eaat a distance of §00.00 feet to
the point of beginning, said point being on the West line of the Northwest Quarter; thence continuing
along said West line North 0°21'09” East a distance of 400.00 feet; thence Sonth 89°48’37” East a
distance of 550,00 feet; thence South 0°21°09” West a distance of 400.00 feet; thence North 89°48'37”
West a distance of 550,00 feet to the point of beginuing, containing 5.05 acres more or less.

Subject to easements, reservations, and restrictions, if any of record.
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Neighborhood Meeting discussing objections and how to stop CENTRAL SOYFOOD
from location their business in our residential/rural neighborhood.
Zmore showed up after I tock this panorama (virtually entire neighborhood)
E ; S EEE . B . P o =3 e —

concern and worry on these fully informed people about the
of having our neighborhood degraded/ruined by allowing Central
Sovyfood to set up thier commercial business so close to all these people.
1
11

Notice the
possibility

I have details on an alternate country location for them. Vote No please




City of Lawrence
| Dmughq ( Dunﬂ

CUP-14-00304
Central Soyfood
Value Added Agriculture
1168 E 1500 Road
October 22, 2014
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Value Added Agriculture (12-319-4.35)
Max of 4 full-time equivalent employees

Structures: 10,000 sqg ft /3600 sq ft

Comm. Vehicles > 5 tons: 2 trips/day / 2 /wk

Compliance with EPA standards + no
emission, smell, noise at property lines.

Equipment: indoors or screened.

Product storage: enclosed

A Min. Site Area is consistent with the County
adopted policy for ag. uses

Compliance with Access Management Stds.

No on-site retall sales.



Public Comments: Code Concerns
eCommercial Building Code

Non conforming lot — Vested Property
Parcel in A, A-1, or R-1 created through
previous Subdivision Regulations or as an
exemption . May or may not comply with
current regulations. A vested property may
be used for Single family residence or any
use permitted in the District.

Section 11-101(e)(2)(iv) — Subdivision Regulations




Public Comments: Minimum Site Area
Standard: A minimum site area is
consistent with the County adopted
policy for agricultural uses.

e Draft language to BoCC w/initiation:
Minimum site area of 80 acres.

 Draft language to PC w amendment:
Minimum site area of 40 acres.

 Current language noted in minutes of
PC meeting.




Public Comments:
Nonconforming structure

The structure does not exceed the height
limitation, nor encroach into the setback. The
structure is a conforming structure.

The use, both the residential and proposed
Value Added Agriculture use are permitted In
the A District. The use is a conforming use.

The parcel does not have the required
areal/frontage per Article 18...similar to many
other parcels in the area. Vested property.




Public Comments: Frontage

“Browning stated the Access Management
Regulations were not restricted to application
of only residential properties and that he
would apply the same process to any use on
a ‘vested’ parcel of land. He asked if the
Board would agree with this interpretation of
the regulations. The board discussed
whether the access, if determined safe, to a
‘value-added agriculture business’ property
should have to meet the minimum frontage
requirements




or be considered as having vested rights to a
road cut with less than the minimum road
frontage. The Board broadened the discussion to
all conditional use requests, not just requests for
value-added agricultural businesses. Johnson
stated he felt Board created the access dilemma
for existing parcels when the new regulations
were adopted and that parcels with less than the
required road frontage should be permitted
access.” (4/16/2008 BoCC meeting)




Public Comments: Other

« FDA Warning Letter
* Property Maintenance
o Unfamiliar People

 Ability to Return to Residential Use



W Planning Commission

-1 Recommendation:

Planning Commission voted
unanimously to recommend approval
of the CUP application subject to the
conditions of approval.



W Possible Additional Conditions:

The lagoon must be permitted by the Lawrence
Douglas-County Health Department or by
Kansas Department Health and Environment,
as appropriate, and constructed prior to the
commencement of the use.

The soyfood facility must obtain a commercial
building permit from the Zoning and Codes
Department prior to the change of use.



W Possible actions:

1. Approve the CUP request as recommended
by the Planning Commission, with or
without the additional conditions.
(unanimous vote required)

2. Deny the CUP request.

3. Return the CUP request to the Planning
Commission with direction for additional
consideration.
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David and Susan Millstein/Central Soyfoods
464 E. 1750 Rd. -
Baldwin, Kansas 66006

Douglas County Commissioners
Douglas County Courthouse
11th and Massachusetts
Lawrence, Kansas 66044

Dear Commissioners,

We have 2 comments that we think are relevant to the ongoing deliberation concerning
the CUP application for 1168E. 1500 Rd.

1. Susan sent a letter to all of the neighbors within the 1000Ft. radius of the proposed
facility, inviting them to inspect the operation and or express concerns to us prior to the
planning commissions vote.

No one responded to the letter except an e-mail from the Chaney’s. Copy of letter
enclosed.

2. The neighbor directly to the south operates a lawn service, their frontage is the same
as ours and it seems that all things being equal, if we can’t operate why can they? |
have enclosed an aerial view of their property showing multiple vehicles, out buildings
and implements. | have also enclosed a cancelled check from Willis Long, the neighbor,
charging us for mowing services rendered. Additionally, the Longs’s operate a fireworks
concession that generates more traffic in a week than the Tofu facility generates in a
much longer period.

Thank you for your consideration,

/Qwé Coren oo M"WJ |

Dave and Sue Millstein
Central Soyfoods
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7-y-14

Dear \1/1'{}5 S)I[C/ULM;)

I am the bookkeeper at and a shareholder in Central Soyfoods. The planning commissioner
forwarded us an email from Mr. and Mrs. Othick expressing concerns about our hopes of moving our
kitchen out of the industrial area where we are now into the building at 1168 E 1500 Road, a far more
pleasant location.

Having lived in rural Douglas County since 1972, by our personal preference, | know how we all feel
about changes in our areas. We live in the country to be away from industry and commercialism. So |
understand your concerns.

I would very much like to sit down with any of the neighbors who have questions or concerns about
our operation and how it may impact the neighborhood. | feel I can allay your fears when you see what
we do and how small we are. We would only want to be good neighbors. | can meet you together, or
individually, wherever you prefer, at any time convenient for anyone. If you prefer, you may feel free to
email me at symillstein@gmail.com or write me at 464 E 1750 Rd., Baldwin City, KS 66006.

Thank you and I look forward to meeting you.

0Yecn

Sincerely,




Good Earth Gatherings is a
Learning Center & Retail Shop

858 E. 1500 Rd.
Baldwin City, Kansas
in the country on pavement

between Lawrence & Baldwin
785-681-5914

GATHERINGS

We offer unique goods, community groups and classes
on herbs, healthy and sustainable living, arts/writing,
home decorating, and other topics.

We partner with local businesses and instructors to
create opportunities for learning and community
building.

Learn all about our one-of-a-kind classes and other

offerings on our website, and check our Facebook page
for events and open days. You'll love our Gatherings!

GoodEarthGatherings.com
GoodEarthGatherings@gmail.com
facebook.com/GoodEarthGatherings

Just a few miles south of Lawrence :




1168 EAST 1500
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AD - Crabtree, Robin

From: mikegaughan@gmail.com on behalf of Mike Gaughan [mgaughan@douglas-county.com]
Sent: Monday, November 17, 2014 5:34 PM

To: AD - Crabtree, Robin; Evan Ice; AD - Weinaug, Craig

Subject: Fwd: Website Comment/Question '

As we are not taking public comment at this time I think I should forward this to you in case the other
commissioners need it before tomorrow. I have not responded and truth be told, I haven't read it. Along with so
many other emails in my inbox right now.

Mike Gaughan

Douglas County Commissioner

(@mikegone

facebook.com/mikegone -

Douglas County cares about sustainability. Please think twice before printing this email.

---------- Forwarded message ----------
From: copl28 <copl28(@att.net>
Date: Wed, Nov 5, 2014 at 5:50 PM
Subject: Website Comment/Question
To: mgaughan@douglas-county.com
Cc: copl28@peoplepe.com

Dear Commissioner Gaughan:

We are writing this email because of the concerns that we and our neighbors have with the up coming vote for
The Tofo factory that the city-county planning commission has passed. We moved to the country to get away
From the city and industry éver 36 years ago-to raise our children away from the city, to raise a few head of
Livestock for 4-h projects and just to live out dur lives on this small acrage.

None of you, | am sure, would want a factory in your back yard; this is a residual neighborhood with people that
We are proud of to call neighbors-we look out for each other! Why would a factbry of any kind be allowed to be
Built in a residual area? The plans for building have been changed a number of times; even with the addition of‘
A lagoon to this Qropefty.by the owners of the property, Mr. and Mrs. Millstein. The trailer house has not been
Cared for over the past 4 years; so, how do they plan on making a commercial building that will be safe for the
Process of their product? If not kept clean there will be rats, and other animals eating their byproduct-we do not need
This for our area. As pictures from thé building in town show that this is what is happening at their factory.

When the city'decided to build the waste management facility on our lower road (1175), we were told at that




Meeting that this area within a 4 mile radius of the Walkie river to 468 would be green space-what happened

To that plan? | do not think that a factory of any kind would be included in this green space plan.

We believe that this factory will only pave the way for any kind of industry or factory that the city-county planning
Commission will allow in our neighborhood. We have 58 acres that is for sale next to us; will someone be
Allowed to run a commercial chicken farm, free range hog lot or other type of “factory”, if, the new owners
Would like? New neighbors and homeowners have said that they would not have bought if they knew this project
Might be allowed. | think that there will be more people who want to build, but, wont be cause of this factory.

We were "in-hpme" business owners in Douglas County for many years, but, we went by the rules that were

Set for our construction business of building ag buildings. We are not against anyone owning a business, but, There
seems to be no rules for the Millsteins and this property. If, their share holders would decide to leave Central Soyfoods,
would

The Millsteins sell this factory to someone else and would this property be able to go back to the residential
Property that it was before this issue;possibly not?

We thank you for reading this and looking at the concerns that this project has given all of us in this neighborhood.
Respectfully,

Wayne and Nancy Othick |

1144 E 1550 Road Lawrence

This email is free from viruses and malware because avast! Antivirus protection is active.

This_email has been_scanned_by the MessageLabs Email Security System.

This_email_has been scanned by the MessageLabs Email Security System.
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